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THE CRISIS IN KOSOVO

(—Operation Allied Force began on March 24, 1999 after more than a year of effort by the international

Community led by NATO to find a negotiated solution in Kosovo. In June 1998, NATO Defense Ministers
decided to charge NATO planners with the responsibility to produce a range of options, both ground and air,
for military action should the diplomatic process fail to yield the desired results. By the fall, an estimated
250,000 Kosovo Albanians had been driven from their homes and some 50,000 were threatened by
approaching winter weather. 2 The United Nations Security Council adopted resolution 1199 (UNSCR
1199) on September 23, highlighting the impending human catastrophe and demanding a cease-fire and the
start of real political dialogue. A Contact Group meeting in London on October 8 gave U.S. envoy Richard
Holbrooke a mandate to secure agreement to the requirements of UNSCR 1199 in a mission to Belgrade.
Activation orders for air strikes were agreed on October 13; that same day Holbrooke reported to NATO
that Slobodan Milosevic, the president of the Federal Republic of Yugoslavia (FRY), had agreed to the
deployment of an unarmed Organization for Security and Cooperation in Europe (OSCE) verification
mission to Kosovo and to the establishment of a NATO aerial verification mission. Yugoslavia also agreed
to reduce the numbers of security forces personnel in Kosovo to pre-crisis levels.

Despite initial stabilization, violence continued. Following a massacre in the village of Racak on January 15,
1999, NATO increased its state of readiness, issuing a "solemn warning" to Milosevic and the Kosovo
Albanian leadership on January 28. 3 This was followed by a second statement on January 30 that
reaffirmed NATO's original demands, and delegated to Secretary General Javier Solana authority to

(jemmence air strikes against targets on FRY territory.

5

Parties to talks at Rambouillet in France, in February 1999, attempted to build agreement to protect the
rights of all sides. After the first round of talks was suspended on February 23, a second round was
convened on March 15. This second round was suspended on March 19 in the light of what NATO
intelligence and OSCE observers saw as intensifying violence on the ground instigated by FRY security
forces, and a build-up of FRY/Serbian forces in and around Kosovo. OSCE verifiers were withdrawn during
the night of March 19-20, and Holbrooke flew to Belgrade on March 22 in a last-ditch effort to persuade
Milosevic to back down and avoid a military confrontation. On March 23, following final consultations with
allies, Javier Solana directed NATO's Supreme Allied Commander Europe (SACEUR), Gen. Wesley Clark,
to initiate a "phased" air operation. 4

Operation Allied Force Attacks

Operation Allied Force was initiated at 7 p.m. GMT (8 p.m. local time in Yugoslavia). Of thirteen (out of
nineteen) NATO nations that made aircraft available for the operation (Belgium, Canada, Denmark, France,
Germany, Italy, the Netherlands, Norway, Portugal, Spain, Turkey, the United Kingdom, and the United
States), eight put their planes in action on the first night. Aircraft from the United States, the United



;;LIESPS;}; {Eam‘ﬁ: Canada, and Spain conducted bombing, carrying out a succession of attack waves with
P missilzfsve ¥ prff:msmn-gmded'mumtluns {PGM’;) against fixed and pre-selected targets. Long-range
e were fired by the United States and Britain. Though targets were hit throughout Yugoslavia
58 a mix of target types (for example, airfields, command and control sites, barracks, andheadquarters,
particularly of the special police), the initial focus was almost exclusively an effort to neutralize the

:i’;gsﬂ!;!ﬂv air defense system. In the first day, NATO hit fifty-three targets, largely air defenses and radar

1;1; 1'l;tllis:ai::mf n[;_:lilpe{atinn lAl]i‘v.::d Force, in General Clark's words, "was to halt or disrupt a systematic

g bp _gg of ethnic cleansing." § Attacks would be along two lines, a "strategic attack line operating against
erb air defenses, command and control, VJ [Yugoslav Army] and MUP [Ministry of Interior] forces, their

sustaining infrastructure, supply routes, and resources." and "a tactical line of operation against the Serb

forces deployed in Kosovo and in southern Serbia," 7 The initial attacks against air defenses and command

and control elgmentg were intended to "set the conditions for moving on up [the hierarchy of targets| to
[include] the forces in the field." § |

Following the attacks on air defenses and command and control centers, NATO chose targets (o isolate
Yugoslav forces and constrain their movement. According to Chairman of the Joint Chiefs of Staff Gen.
Henry Shelton, this included their "ability to move both horizontally [and] laterally on the battlefield, the
road anc[ bridge network, which was key to that, and also...sustainment, particularly the POL [petroleum, oil.
and lubricants], to start causing shortages, since this was a predominantly mechanized armored force." 9

Although there were expectations on the part of some, including evidently many political leaders in NATO

(overnments, that Allied Force would be a short campaign, the U.8, Department of Defense stated that it
“made clear to our allied counterparts that Operation Allied Force could well take weeks or months to
succeed." 10 Regardless of this post-war claim, NATO operations began with just a limited number of
cruise missile and air strikes. The carefully planned "phases" were quickly melded together and expanded to
accommodate political and public sensitivities, as well as to escalate the intensity of operations to make
progress towards forcing Yugoslav submission. According to U.S. Secretary of Defense William Cohen,
"soon after the conflict began, entire classes of targets were delegated for approval by NATO's military
commanders. And only certain sets of targets, such as those in downtown Belgrade, in Montenegro and
those with a high likelihood of civilian casualties, were reviewed by the allied capitals and by higher
political authorities." 11

At the NATO summit in Washington on April 23, 1999, one month into the air war, alliance leaders decided
to intensify the air campaign by expanding the target set to include military-industrial infrastructure, news
media, and othertargets considered to be of a strategic nature. 12 More aircraft and weapons were deployed
in the theater of operations, and there was an intensification not only in the rate at which targets were hit,
but also a shift from an initial eight-hour day to a twenty-four-hours a day campaign. 13

With an increasing force and greater intensity of attacks, there were also increasing attacks on Yugoslav
forces in and around Kosovo. However, by and large, the focus into the second month of bombing continued
o be attacks on objects that would cut the supply lines and support infrastructure of the military forces. Not

' Linly was poor weather a prohibitive factor in mounting attacks on mobile forces, but NATO had to "learn”
the Kosovo geography and the organization of Yugoslav forces. It was many weeks before it was able 1o
track forces on the ground, identify key elements, predict their movements and activities, and attack them in
urban settings. Nevertheless, NATO's air attacks, both against "strategic targets" and in the south, slowly
had an accumulating impact on Yugoslav military operations. Air activity forced Yugoslav forces to remain
largely hidden from view, traveling only under limited circumstances. 14 Over time, attrition of heavy
equipment accelerated, peaking at about the last week in May.

In the first month of Operation Allied Force, NATO reported that it averaged around 350 sorties per day,
with nearly 130 attack sorties. By the fourth week, it was flying nearly two-and-a -half times the number of
attack sorties per day than it flew during the first three weeks. 15 NATO reported in early July that it had
flown a total of 37,465 sorties, of which 14,006 were strike and suppression of air defense (SEAD) sorties
and 10,808 were strike-attack sorties. 16 By the end of the conflict, NATO had attacked over 900 targets. 17

As more NATO forces were introduced and the attacks continued, the percentage of PGMs being used also
declined. In the early days of Allied Force, "smart" weapons constituted more than 90 percent of the
ordnance employed. By mid-May, this had declined to only 10 or 20 percent of the total, with guided
weapons constituting about 35 percent of the 26,000 weapons employed throughout the course of the war.

18



gﬁ?&ﬁ)‘;ﬁw bﬂﬁmmng of Operation Allied Force, minimizing civilian casualties was a major declared

Sl andezn' tt:_cordmg to NATO, cons1derat:on of civilian casualties was fully incorporated into the

e c§llater ﬁrge INE process. A}I targets were "looked at in terms of their military significance in relation

1 al damage or the unintended consequences that might be there," General Shelton said on April
+  “HIen every precaution is made...so that collateral damage is avoided.” 19 According to Lt, Gen.

f'n‘.llccll'iaﬂl Shc_:rt, "collateral c!amagg drove us to an extraordinary degree. General Clark committed hours of
s day dealing with the allies on issues of collateral damage." 20

Though a couple of dozen incidents would dog NATO throughout the war in its press and propaganda
bat!lf:s with the Yugaslav government, from another perspective, the limitation of "collateral damage" was a
pohlmall imperative to succ_essful conclusion of an alliance war. In the words of Lt. Gen. Marvin R. Esmond.
the senior Air Force operationsofficer, "NATO's success with precision engagement and minimal collateral
damage was a key factor in holding the Alliance firmly together during the bombing." 21

Documenting and Assessing the Civilian Toll

Because of keen public interest in the civilian toll from Operation Allied Force, Human Rights Watch
assumed a major undertaking to document and evaluate the impact and effects of the NATO military
operation. Human Rights Watch military consultant William M. Arkin and researcher Bogdan Ivanisevic
conducted extensive research into the operation. During the war, they compiled a master chronological
database from military sources, Yugoslav media and Internet reports, collating these with press and
governmental reporting from the NATO countries. Tanjug (official Yugoslav news agency) and Yugoslav
television and radio dispatches were monitored on the Internet and via the Foreign Broadeast Information

¢—ervice (FBIS) and BBC Summary of World Broadeasts. The researchers corresponded with Yugoslav civil
defense, military, and information ministry officials via E-mail, and scoured Yugoslav websites, particularly
those maintained by official agencies. They also comprehensively monitored the Yugoslav press from
March-June 1999, including: BLIC (Belgrade independent daily), Politika (Belgrade pro-government daily).
Politika Ekspres (Belgrade pro-government), Vecernje Novosti (Belgrade pro-government daily), Glas
Javnosti (Belgrade independent), Dan (Montenegrin pro-Belgrade/SPS daily), Pobjeda (Montenegrin pro-
Podgorica government daily), and Vijesti (Montenegrin independent daily). 22

Between August 2 and August 20, 1999, Arkin and Ivanisevic conducted a bomb damage assessment
mission in Serbia and Montenegro. Human Rights Watch Executive Director Kenneth Roth accompanied
the team on August 2-5. In twenty days, the team drove approximately 5,000 kilometers, visited ninety-one
cities, towns, and villages, and inspected well over 250 sites (targets, reported targets, areas of civilian
damage, stray craters, etc.). They met with officials from a dozen ministries in Belgrade, and in other
locations met with regional, municipality, factory, and utility representatives. Taking eyewitness testimony
and inspecting bomb damage, they were able to verify individual events and assess the veracity of wartime
and post-war reporting.

Human Rights Watch confirmed ninety incidents in which civilians died as a result of NATO bombing (see
Appendix A). The field mission visited forty-two of the ninety confirmed incident locations and collected

~yrimary source information on thirty other incidents. Sufficient corroborating information existed on
i.wenty-two others to recognize their credibility (including five in which NATO has officially confirmed that
it attacked nearby targets at the same time). Eight additional reported and claimed incidents have been
eliminated altogether, three because they could not be verified or there was little corroborative reporting, 23
and five because the reported deaths are actually presumed to be paramilitary policemen or soldiers (see
Appendix C). 24

Human Rights Watch has also assessed the veracity of information compiled by the Yugoslav government,
including autopsy reports, death certificates, and photographic evidence of bomb damage and casualties.
The government's two-volume White Book, NATO Crimes in Yugoslavia, provides information on seventy-
five of ninety incidents. Other releases by the Ministry of Foreign Affairs and the Ministry of Health
document, in a less comprehensive manner, other aspects of the civilian effects of the bombing. Human
Rights Watch also met with representatives of the governmental Committee for Compiling Data on Crimes
Against Humanity and International Law, which is compiling dossiers on eachinstance of civilian casualties,
as well as the government Reconstruction Commission, which is responsible for repair of the public

infrastructure.

The findings of Human Rights Watch's field operation facilitated a critical review of governmental and
private reports from both sides of the conflict. Systematic on-site inspections facilitated the cross-checking
of information compiled from press and Internet reports, as well as provlding the basis for evaluating the
detailed reporting on casualties by the Yugoslav government and private agencies. Our inspection of bomb
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{ri:;;?ﬁﬁ argﬁ Icll'ltﬂl']';'IEWS with witnesses, survivors, and others enabled us to assess the accuracy of detailed
i go%r ennni:mt s and bomb damage produced on the same incidents, for example, by the Yugoslav and
Rk b w'thn iources. On the bams of spot-checking in the course of our own field research and

e 1th other sources, some of these documentation sets, notably the White Book and the Ministry
of Health photographic record, have been found to be largely credible. 235

Civilian Deaths as a Result of Attacks

Human Rights Watch concludes that as few as 489 and as many as 528 Yugoslav civilians were killed in the
ninety separate incidents in Operation Allied Force. In sixty-nine of the ninety incidents, the precise number
and the names of the victims are known (see Appendix B). In another nine incidents, the number of victims
1s known and some of the names have been confirmed. In nine incidents, the number of victims is known
but the names are unknown. In three incidents, the names and precise numbers of victims are unknown, 26

Between 62 and 66 percent of the total registered civilian deaths occurred in just twelve incidents (see Table
1). These twelve incidents accounted for from 303 to 352 civilian deaths, based on the best available

information. These were the only incidents among the ninety documented in which ten or more civilian
deaths were confirmed.

Information drawn from the ninety incident reports allows a general picture to be drawn of the civilian
deaths by the time, place, and circumstances in which they occurred. The deaths resulted from attacks on a
range of targets, under different circumstances, and from a variety of munitions. Fifty-five of the incidents
occurred in Serbia (including five in Vojvodina), three in Montenegro, and thirty-two in Kosovo. But
(-J’)etwccl; 279 and 318 of the dead-between 56 and 60 percent of the total number of deaths-were in Kosovo.
:511 Serbia, 201 civilians were killed (five in Vojvodina) and eight died in Montenegro. A third of the
incidents-thirty-three-occurred as a result of attacks on targets in densely populated urban areas.

Human Rights Watch was able to determine the intended target in sixty-two of the ninety incidents (68
percent). Of these, the greater number of incidents was caused as a result of attacks on military barracks.
headquarters, and depots; thirteen were a result of attacks on bridges (and one tunnel); six resulted from
attacks on telecommunications and air defense facilities; five each resulted from attacks on industrial
facilities, oil installations, and airfields; and seven were as a result of attacks on convoys or on what were
perceived to be military forces in the field. These latter incidents were the most deadly, while two of the ten
worst incidents occurred as a result of attacks on bridges.

Almost half of the incidents (forty-three) resulted from attacks during daylight hours, when civilians could
have been expected to be on the roads and bridges or in public buildings which may have been targeted.
Overall, forty incidentsoccurred in April, forty-five oceurred in May, four in June, and one in March. May
29 saw the most incidents (five), followed by April 14, May 30, and May 31 (four each).

Human Rights Watch was able to determine the weapon involved in the cause of the civilian deaths in only
twenty-eight of the ninety incidents. Of these, twenty-one are incidents in which it can be conlirmed that
recision-guided munitions (PGMSs) were used (though there could be others). This includes all of the
7 TMtacks on bridges or targets in and around the Belgrade area. Cluster bomb use can be positively determined
n seven incidents (another five are possible but unconfirmed). 27 In almost all of the other instances, we
have been unable to establish the weapon used.

Countervailing Claims

One disturbing aspect of the matter of civilian deaths is how starkly the number of incidents and deaths
contrasts with official U.S. and Yugoslav statements. Speaking on September 9, 1999, Secretary of Defense
William Cohen said: "Of the thousands of bombs that were dropped and the missiles that were fired. nearly
all of them hit their intended target. Of all those thousands of weapons that were dropped and expended,
approximately 20 had unintended consequences or were not on target.” 28 Gen. Wesley Clark, commander
of NATO forces, in the war, stated on August 31 that there were just "20 incidents of collateral damage"” in
the entire war. 29 Deputy Secretary of Defense John Hamre testified before Congress on July 21 that "Out
of the 9,300 strikes [sic], we had 30 where we killed people...30 where we had damage we hadn't intended."
30 In October, General Clark again repeated that there had been twenty incidents: "I just want to emphasize
the incredible precision of the bombing; the fact that on 78 days. with over 23,000 weapons dropped or
fired, there were only 20 incidents of collateral damage...that's an incident rate of less than 1/10th of 1

percent." 31
However, the number of confirmed deaths is considerably smaller than both U.S. and Yugoslav public



estimates, The post conflict casualty reports of the Yugoslav government vary, but coineide in estimating a
ctrwl‘lsn death toll of at least some 1,200 and as many ags 5,?0!% civilians. On g[’a}-' 22, Margit Savovic, e
Eiﬁitd entj of Yugoslav Committee for Cooperation with UNICEF said that "more than 1,200 civilians were
e anf more than 5,000 [were] wounded." 32 On July 14, Milovan Zivkovic, director of the Federal
ice of Statistics, said at press conference that "estimations [of] about 1,200 killed have appeared, and

isr?g;e so;rces talk about more than 5,000 viptims, some go even up to 18,000." 33 According to the BETA
- c;j:nan ent news agency, Zivkovic also said that the 1,200 number publicized by the Yugoslav Committee

or opperﬁtmn with UNICEF pertained only to those killed during the two and a half months of the air
campaign. "But the 5,000 and 5,700 numbers are exact as well, only they cover a longer period of time and
Kgg‘lqus ways of losing life," he said. 34 Ambassador Djorde Lopicic, chief of international law at the

linistry of Foreign Affalrs‘ (MFA), told Human Rights Watch on August 5, 1999, that 2,000 civilians had
died and over 10,000 were injured from NATObombing. At the lower end, even the 1,200 figures is more

than twice the civilian death toll of around 500 that Human Rights Watch has been able to verify for the
ninety known incidents involving civilian deaths.

While there have been various pronouncements from the Yugoslav government regarding the number of
civilian deaths, NATO has been far more silent. There has been only one informal U.S. government or
NATO Statement regarding the number of Yugoslav civilian deaths from the bombing. General Joseph W,
Ralston, vice chairman of the Joint Chiefs of Staff, said in September that "Despite the weight of bombs
drqpped,_Serblan civilian casualties were amazingly light, estimated at less than 1,500 dead.” 35 This
estimate is three times the number calculated by Human Rights Watch.

In the thirty instances acknowledged by the Defense Department, Deputy Defense Secretary John Hamre has

{provided the only analysis regarding the causes of civilian deaths. In Congressional testimony in July he

$aid of the thirty incidents:

one third were instances where we damaged the target we wanted to destroy, but innocent civilians were
killed at the same time. You will recall the time one of our electro- optically guided bombs homed in on a
railroad bridge just when a passenger train raced to the aim point. We never wanted to destroy that train or
kill its occupants. We did want to destroy the bridge and we regret this accident. As [ said, 10 of the 30
instances of unintended damage fall in this category. For the remaining 20 instances, 3 were caused by
human error that identified the wrong target, and two were caused by mechanical error by our hardware. In
14 instances we have not yet determined whether the unintended damage was caused by human error or
mechanical failure. We will determine that to the best of our ability during our after action assessment. The
one remaining ... [is the] bombing of the Chinese embassy. ... [It] was unique in that we had a legitimate
target that we wanted to hit; the only problem is we had the target located in the wrong building. To my
knowledge, this is the only example of this failing in all of our strike operations. 36

The Standards Applied

The conduct of warfare is limited and restrained by the complementary standards of international
humanitarian law, the laws of war. International humanitarian law (ITIL) applies expressly and uniquely to

rmed conflict situations, with distinet provisions to regulate international and non-international (internal)
Lirmed conflicts. In evaluating NATO's use of military force in the Federal Republic of Yugoslavia, the laws
of war provide the most relevant standards. The conflict in Kosovo reached the threshold of an internal
armed conflict in the terms of humanitarian law in 1998, so that certain provisions of the laws of war then
applied to both government forces and to the armed insurgency. With the initiation of the NATO bombing
in March 1999, the conflict in Kosovo and all of the Federal Republic of Yugoslavia involving NATO and
Yugoslav forces became an international armed conflict to which the full body of international humanitarian
law applied.

The four Geneva Conventions of 1949 are the fundamental building blocks of international humanitarian
law. Geneva Convention IV concerns the protection of civilians in time of war. The conventions are among
the most widely ratified international treaties, and the norms they establish are largely considered customary
international law, that is, norms that have obtained universal recognition and are accepted as binding upon
all nations.

Further elaboration of the provisions of the four Geneva Conventions of 1949 is provided in the 1977
additional protocols to the conventions: Protocol I, relating to the protection of victims of international
armed conflicts, and Protocol 1L, relating to the protection of victims of non-international armed conflicts.
All of the 188 members of the United Nations are parties to the four Geneva Conventions of 1949; 155
states are parties to Protocol I and 148 to Protocol II. The Federal Republic of Yugoslavia acceded to the
four Geneva Conventions on April 21, 1950, and to Protocols I and I onJune 11, 1979. Most NATO
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members are parties to Protocol I, which applies to the conflict in question: notable exceptions are France,

;1;]1; 1;'-3}’, and the United States. Although the U.S. has not ratified Protocols I and I1, it considers many of
provisions lo be applicable as customary international law. 37 In addition, the United States and NATO

recognize as a matter of policy and have declared that the laws of ofa
a : i s of war (LOW) apply to all cases of armed
conflict, even if a state of war is not recognized. 38 ( to

immc_:ol I Additional to the Geneva punvenlionp provides the basis for the evaluation of NATO's bombing,.
asic principle of the laws of war is that the civilian population and individual civilians shall enjoy

general protection against dangers arising from military operations. This turns in large part on the
re;;mr;nmnt that attackers must distinguish between civilians and combatants and between military
gnjeitwles_ and cwnlmn_ objects. They must avﬂiq or minimize harm to civilians, and to this end may not

ack civilians exclusively or combatants and civilians indiscriminately. Attacks may not be indiscriminate
by intent, where the attackers deliberately set out to kill and maim civilians, or through negligence, where
those carrying out an attack disregard their obligations to identify a specific military objective, and to take
care not to cause disproportionate harm to civilians in attacking it. Damage to civilian objects and civilian

Easualtitﬂ that are incidental to lawful attacks on military objectives are known in military terms as
collateral damage."

The most fundamental principle of the laws of war requires that combatants be distinguished from
nencombatants, and that military objectives be distinguished from protected property or protected places.
Parties to a conflict must direct their operations only against military objectives (including combatants). 39
Under Protocol 1, Art. 51, paragraph 4, indiscriminate attacks are prohibited. These include attacks that:

- are "not directed against a specific military objective”;

¢ "employ a method or means of combat which cannot be directed at a specific military objective”;

£ "Elmpiay a method or means of combat the effects of which cannot be limited as required" by the Protocol:
dan

I;j“in each such case, are of a nature to strike military objectives and civilians or civilian objects without
istinction."

Military objectives are defined as "those objects which by their nature, location, purpose or use make an
effective contribution to military action." 40

The term "means" of combat refers generally to the weapons used; the "method," to the way in which such
weapons are used. Casualties that are a consequence of accidents, as in situations in which civilians are
concealed within military installations, may be considered incidental to an attack on a military
objective-"collateral damage"-but care must still have been shown to identify the presence of civilians.
Protocol I, Art. 57 sets out the precautions required, among them to "do everything feasible to verify that the
objectives to be attacked are neither civilians nor civilian objects...”; to "take all feasible precautions in the
choice of means and methods of attack” to avoid or minimize incidental civilian casualties or damage to
civilian objects; and to refrain from launching any attack "which may be expected to cause" such deaths,
injuries or damage "which would be excessive in relation to the concrete and direct military advantage
anticipated..." 41 In its authoritative Commentary on the protocols, the International Committee of the Red

~&ross (ICRC) is clear on that what is meant by "feasible": "What is required...is to take the necessary

identification measures in good time in order to spare the population as far as possible." 42

The principle of proportionality places a duty on combatants to choose means of attack that avoid or
minimize damage to civilians. In particular, the attacker should refrain from launching an attack if the
expected civilian casualties would outweigh the importance of the military objective. 43 Protocol [, art. 57
("Precautions in attack"), para. 2(b) requires those who plan and/or execute an attack to cancel the attack in
such circumstances. The ICEC has noted that there isnever a justification for excessive civilian casualties,
no matter how important the military target. Moreover, the argument of proportionality can never justify
very high civilian casualties and damage whatever the military advantage envisioned: "Incidental losses and
damages should never be extensive." 44

The ICRC Commentary on Protocol I's art. 57 sets out a series of factors that must be taken into account in
applying the principle of proportionality to the incidental effects attacks may have on civilian persons and
objects:

The danger incurred by the civilian population and civilian objects depends on various factors: their location
(possibly within or in the vicinity of a military objective), the terrain (landslides, floods etc.), accuracy of
the weapons used (greater or lesser dispersion, depending on the trajectory, the range, the ammunition used
etc.), weather conditions (visibility, wind, ete.), the specific nature of the military objectives concerned



;?Elmu“m““ del’{‘“s- fupl reservoirs, main roads of military importance at or in the vicinity of inhabited
o ga:titgi'%’ technical skill of the combatants (random dropping of bombs when unable to hit the intended

The Commentary provides a number of examples of the application of this principle:

All these factmjs together must be taken into consideration whenever an attack could hit incidentally civilian
persons and objects. Some cases will be clear-cut and the decision easy to take. For example, the presence of
a soldier on leave obviously cannot justify the destruction of a vi llage.

Cnnvcrsely_, if the d;struc:tion of a bridge is of paramount importance for the occupation or non-occupation
of a strategic zone, it

7 is understood that some houses may be hit, but not that a whole urban area be levelled.

In researching each of the incidents in which attacks led to civilian deaths we have sought to compile the

facts from which to determine the nature of the real or perceived military objectives targeted; any facts
relating to the care taken and procedures and criteria employed to confirm the military nature of the targets;
analysis done by NATO to determine proportionality of the civilian deaths and the means of attack to the
express military objectives; the correlation of civilian deaths to the location and nature of the targets
selected; the timing of target selection as a factor in its appropriateness; the methods and conditions under

which distinct weapons systems were employed: and the potentially indiscriminate nature of some weapons
systems in general and under certain conditions.

In assessing specific attacks, with a view to general observations on the conduct of the air war, the primary

(issue is whether d.]:lt care was tgkell for the protection of civilians. Was the prospect of civilian casualties
Sufficiently taken into aceount in the targeting, the weaponry employed, and the means and conditions under
which weapons were employed? This involves a review of the selection of targets, and the procedures
through which these are determined: Were the military objectives as defined and identified by NATO forces
within the terms of humanitarian law? This report addresses the air war only through its cost in civilian lives

as an indicator to be taken into account in assessing the larger picture of compliance with international
humanitarian law.

Case Studies of Civilian Deaths

The ninety incidents involving some 500 civilian deaths provide a part of the picture from which to consider
NATO's conduct of the war (two subsequent Human Rights Watch reports are planned to look in greater
detail al targeting in Operation Allied Force and the use of cluster bombs). 47 At issue is whether NATO
effectively adhered to the humanitarianlaw imperative that the civilian population be protected against
dangers arising from military operations. At the core is the principle of civilian immunity from attack and its
complementary principle requiring the parties to a conflict to do everything feasible to distinguish civilians
from combatants at all times. Several incidents, which accounted for a large proportion of civilian deaths,
illustrate various problems faced in NATO actions, and are further presented below.

The most dramatic losses of civilian life from the NATO offensive in Kosovo came from attacks on fleeing

3 traveling refugees confused with military forces. These included repeated attacks on refugees over a
twelve-mile stretch of the Djakovica-Decane road in Kosovo, in which seventy-three civilian refugees died
(incident no. 19), attacks near Korisa in Kosovo (incident no. 57), in which as many as eighty-seven civilian
displaced persons and refugees died, and two incidents involving attacks on civilian buses, at Luzane
(incident no. 41) and Savine Vode (incident no. 46). Another dramatic loss of civilian life followed [rom an
attack on Dubrava prison, which caused nineteen deaths (see below).

In these various incidents involving the deaths of Kosovar refugees, the principal issue is whether every
feasible precaution was taken to accurately distinguish civilians from combatants. At the same time, there
are questions regarding the decisions to attack on the basis of incomplete and/or seriously flawed
information. The public statements by NATO spokespersons concerning particular attacks, and the changes
in the way attacks were characterized, also bear some analysis, in particular insofar as they may seek to
justify attacks in which civilian casualties were clearly excessive.

Moreover, there is a question as to whether NATO's extraordinary efforts to avoid casualties among its
pilots precluded low-flying operations that might have helped to identify targets more aceurately. This was
and continues to be a major issue in the public debate about Operation Allied Force. For many weeks in the
initial stages of the war, NATO airplanes were not flying below 15,000 feet. If the height at which the
NATO pilots flew had little to do with identification and attack of the target, than the issue is irrelevant. But
if precision would have been greater (and civilian casualties lessened) had NATO pilots flown lower, it



could be argued that NATO was "obli = its pi
_ : _ gated" to have its pilots fly lower. 48 In the case of attacks such as
those at Djakovica-Decane, in which flying at a higher altitude seems to have impeded a pilot from

adequately identifying a target, the ¢ i g : ; i
ivili onclusion again is that inadequat
civilian casualties. et & quate precautions were taken to avoid

Th‘?lfllcidEnt at Korisa (incident no. 57) also raises important questions of Yugoslav responsibility for some
civilian deaths attributed to NATO bombing. In this case, NATO did not apply adequate precautions in
eXeculing its airstrikes. But Yugoslav military forces may share the blame for the eighty-seven civilian

deaths at Korisa: there is some evidence that displaced Kosovar civilians were forcibly concentrated within
a military camp there as a human shield.

Yugoslav responsibility of a more direct kind has been shown for killings at the Dubrava prison that
Yugoslav authorities attributed to NATO bombing. Human Rights Watch researchers in Kosovo have found
that some seventy-six prisoners there were victims of extrajudicial executions-cold-blooded murder-by
Yugoslz_w forces in the days after NATO bombed the prison. The NATO attack on May 21 was, however,
responsible for nineteen deaths at the facility prior to the massacre of prisoners; an earlier NATO attack
killed four civilians at the prison (see incidents nos. 60 and 65). 49

A third of all of the incidents in which civilians died-thirty-three-occurred as a result of attacks on targets in
populated urban areas. Six incidents occurred in Belgrade, Nis, and Vranje (the latter two are towns in
southern Serbia). Eight towns had two or three incidents each involving civilian deaths: Aleksinac, Cacak,
Novi Sad, Surdulica, and Valjevo in Serbia and Vojvodina, and Djakovica, Pristina, and Prizren in Kosovo.
The targets in almost all of these attacks were headquarters or military/police barracks and facilities, and/or

{"i:acto;jes. In these cases there was little doubt as to the apparent objective of the attack, or that these
‘ocations constituted lawful military objectives.

In one case, involving the use of cluster bombs in Nis (incident no. 48), the weapon employed was a
decisive factor in the civilian deaths. Nis is one of seven confirmed and five likely incidents involving
civilian deaths from cluster bomb use. Altogether, some ninety to 150 civilians died from cluster bomb use
by the United States and Britain. In the case of the attack on the Nis airfield on May 7, the technical
malfunction of the weapon points to the fact that cluster bombs should not be used in attacks in populated
areas, let alone on urban targets. given the risks. After the Nis incident, there was a U.S. execulive
prohibition an further cluster bomb use. 50 Nevertheless, British planes continued to drop cluster bombs.
indicating the need for universal, not national, norms regarding cluster bomb use.

In three cases-the bombing of Serb Radio and Television headquarters in Belgrade {incident no. 30), the
bombing of the "Marshal Tito" Petrovaradin (Varadinski) Bridge in Novi Sad (incident no. 2), and the
bombing of the Belgrade Heating Plant (incident no. 7)-Human Rights Watch questions the legitimacy of
the target. Regardless of NATO's legal determination that civilian radio and television were legitimate
military objectives because of their role in internal and external propaganda, 31 NATO did not take
adequate precautions in warning civilians in the attack on the media headquarters, nor did the attack satisfy
the legal requirement in terms of proportionality, given that the center was located in a densely populated

~jjrban neighborhood and was staffed twenty-four hours. After strikes on the Belgrade headquarters,
inoreover, Yugoslav state broadcasters were easily able to move operations to private and makeshift
facilities, 52 Similarly, in the case of the 04:35 a.m. attack on the New Belgrade Heating Plant on April 4, in
which one civilian (the night watchman) was killed, NATO issued no warning and attacked a target located
in an urban area. 53 The risks involved to civilians in undertaking the two Belgrade urban attacks were
grossly disproportionate to any perceived military benefit.

The attacks on the Novi Sad bridge and six other bridges in which civilian deaths occurred (Ostruznica,
incident no. 37: Trstenik, incident no. 39; Nis, incident no. 51; Vladicin Han, incident no. 55; Pertate,
incident no. 71; and Varvarin, incident no. 81) also were of questionable military effect. All are road
bridges. Most are urban or town bridges that are not major routes of communications. Human Rights Watch
questions individual target selection in the case of these bridges. U.S. military sources have told Human
Rights Watch that bridges were often selected for attack for reasons other than their role in transportation
(for example, they were conduits for communications cables, or because they were symbolic and _
psychologically lucrative, such as in the case cl{"’q‘le bridge over the Danube in TSIDV[‘Sad}, The destruction of
bridges that are not central to transportation arteries or have a purely psychological importance does not
satisfy the criterion of making an "effective contribution to military action" or offering a "definite military
advantage," the baseline tests for legitimate military targets codified in Protocol 1, art. 52. Moreover, the risk
in terms of civilian casualties in attacking urban bridges, or in attacking during daylight hours, is "excessive
in relation to the concrete and direct military advantage anticipated," the standard of proportionality codified
in Protocol 1, art. 57.
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E_n orae final incident, a pilot targeted a large sanatorium complex in Surdulica in southeastern Serbia

(incident no. 79) in what was suggested to be an error, the complex apparently being mistaken for a military

g;sml lation located in the sametown. Other than the Chinese Embassy bombing in Belgrade (incident no.

. ), which NAT_O claimed it had mistakenly identified as the Yugoslav Directorate for Supply and
r]ocurement, this appears to be the only target attacked in error. U.S. officials have elliptically admitted to

what happened at Surdulica, but have not mentioned the place name. 54 In another incident of civilian

Flﬂﬂ'fh_& at Tornik peak in the Zlatibor mountains (incident no. 12), Human Rights Watch has been unable to
identify the intended target.

What fullqws is a discussion of the major legal and policy issues raised in selected incidents (others are
discussed in Appendix A).

Refugees on the Djakovica-Decane Road, Kosovo

Df_l April 14, during daylight hours, NATO aircrafi repeatedly bombed refugee movements over a twelve-
mile stretch of road between Djakovica and Decane in western Kosovo, killing seventy-three civilians and
mjuring thirty-six-deaths Human Rights Watch could document. The attack began at 1:30 p.m. and persisted
for about two hours, causing civilian deaths in numerous locations on the convoy route near the villages of
Bistrazin, Gradis, Madanaj, and Meja. NATO and U.S. spokespersons initially claimed the target was an
exclusively military convoy and that Serb forces may have been responsible for the attacks on civilians.
Pentagon spokesman Ken Bacon said that NATO commander Gen. Wesley Clark had received reports that
“after the convoy was hit, military people got out and attacked civilians." "The pilots state they attacked

{.-—E:nly military vehicles," NATO said, adding that the "reported incident will be fully investigated once all
b

iission details have been reviewed." There are also various NATO reports of Serbian deception in placing
dead civilians at the site of the bombing. German Defense Minister Rudolf Scharping, in particular, put the
blame for civilian casualties on Yugoslav forces. 55

On April 15 NATO began to backtrack. It said one plane had "apparently” dropped a bomb on a civilian
vehicle traveling with a military convoy. The reference to a strictly military convoy was modified: "Serbian
police or army vehicles might have been in or near the convoy." NATO acknowledged that it had bombed
civilian vehicles by mistake: "Following a preliminary investigation, NATO confirmed that apparently one
of its planes dropped a bomb on a civilian vehicle traveling with a convoy yesterday,"” alliance
spokespersons said.

Reporters from U.S. media went to the scene on April 15. They interviewed refugee survivors and observed
shattered farm tractors, burned bodies identified as refugees, bomb craters, shrapnel, and bomb remnants
with U.S. markings. The refugee column had apparently been divided in two main groups. Over the next
few days, NATO wavered from insisting its forces attacked only military vehicles to an explanation that two
convoys had been targeted, that the refugees had been at the rear of military columns, and that the civilian
death toll was limited. On April 16, NATO spokesman Jamie Shea and Gen. Giuseppe Marini declared that
"in one case and one only, we have proof of civilian loss of life. Otherwise, we are sure that we targeted
military vehicles."

WATO finally admitted that the pilot of a U.S. F-16 mistakenly fired on what he believed to be military
trucks, and expressed "deep regret." Later, on April 19, NATO modified its account of a single pilot's error,
declaring that about a dozen planes had been involved in numerous attacks on the two convoys, dropping a
total of nine bombs. Convoluted explanations continued for a number of days after the incident; NATO and
the United States seemed incapable of reconstructing what had occurred. There were widespread press
reports of the use of cluster bombs, which the United Staies denied. 56

In addition to the press reporting of this incident and the endless damage control by NATO and U.S.
spokespersons, Human Rights Watch obtained extensive forensic details of the incident from the Yugoslav
povernment. 57 No evidence whatsoever was ever produced to indicate Serb responsibility for any of the
deaths, though Tanjug reported the deaths of three Serbian "policemen” in the bombings who it said "were
securing the safe passage for the convoy." 38 This tends to suggest that military or police were present in the
refugee vehicles, but

Human Rights Watch found no basis to support the claim that the convoys themselves were composed of
military vehicles. 39

General Clark stated in September that NATO consistently observed Yugoslay military vehicles moving on
roads "intermixed with civilian convoys." After the Djakovica-Decane incident, General Clark says, "we got



Eﬂb?every, ‘:rt‘:‘ry cautious about striking objects moving on the roads. 60 Another NATO officer, Col. Ed

Cnyr;] , ia}'i. CB&causc we were so concerned with collateral damage, the CFAC [Combined Forces Air

ware%ﬁleer%' U?Tm}der]‘ at the time, General [Michael] Short, put out the guidance that if military vehicles

When o d{ng ed with civilian vehicles, they were not to be attacked, due to the collateral damage." 61

i irective was actually issued, and why it may not have served to avoid the subsequent three

ik Si Temains an important question. Nevertheless, the change in NATO rules of engagement indicates
at the alliance recognized that it had taken insufficient precautions in mounting this attack, in not

identifying civilians present, and in assuming that the intended targets were legitimate military objectives
rather than in positively identifying them.

Displaced Civilians in the Korisa Woods, Kosovo

On May 13, almost a month after the Djakovica-Decane incidents, as many as eighty-seven displaced
Kosovar civilians were killed and sixty wounded when bombs were dropped during the night on a refugee
camp In a wooded area on the Prizren-Suva Reka road, near the village of Korisa in Kosovo (incident no.
57). There have been various conflicting reports of the number of dead, from 48 to 87. 62 The Yugoslav
government claimed the attackers used cluster bombs, and the White Book published by the Ministry of
Foreign Affairs includes photographs of the remains of tactical munitions dispensers (TMDs) it says are
from the site. NATO spokespersons vociferously denied the use of cluster bombs, 63 and Human Rights
Watch has been unable to independently confirm that cluster bombs were indeed used in this attack.

In an official statement on May 15, NATO spokesman Maj. Gen. Waller Jertz acknowledged the attack,

deeply regretting any "accidental civilian casualties." He insisted, nonetheless, that the attack was against
Yugoslav army forces in the field:

"his was a legitimate military target. The Serb claims of an attack involving cluster bombs against a non-
military target are both false. NATO identified Korisa as a military camp and command post. Military
equipment including an armored personnel carrier and more than ten pieces of artillery were observed at this
location. The aircraftobserved dug-in military positions at the target before executing the attack. NATO

cannot confirm the casualty figures given by the Serbian authorities, nor the reasons why civilians were at
this location at the time of the attack. 64

The NATO statement further stressed that military positions had been positively identified and that the
bombs employed included laser-guided PGMSs and non-guided gravity bombs:

Immediately prior to the attack at 23.30 - 11.30 pm - local time Thursday night an airborne forward air
controller confirmed the target, so the identification and attack system of his aircraft, having positively
identified the target as what looked like dug in military reveted positions, he dropped two laser guided
bombs. Following his attack, he cleared his wingman to also attack the same target using two more laser

guided bombs. Approximately 10 minutes later, the third aircraft engaged the target with.,.six gravity
bombs. A total of 10 bombs were dropped on the target. 65

The same day, Pentagon spokesman Kenneth Bacon said at a news briefing that the incident would be

(“Peviewed, but that major changes in operations should not be expected:

This accident at Korisa did not shake NATO's resolve in any way...NATO deeply regrets civilian
casualties....We try very hard to avoid these casualties, but combat is inherently dangerous and accidents
cannot be avoided...this mission, like every other, will be reviewed, and the airmen and their commanders
will learn what they can from it and continue. But I don't anticipate that there will be a sweeping change.
We can't cross legitimate military targets off the list, and we won't, 66

On May 16, a Kosovar refugee who witnessed the NATO strike on Korisa reported to Deutsche Welle that
FRY police forced some 600 displaced Kosovars to serve as human shields there before the attack. "We
were told something bad would happen to us if we left the place," said the eyewitness, interviewed by the
station's Albanian service. He said Serbian police hinted at what was about to happen. "Now you'll see what
a NATO attack looks like," the refugee quoted one policeman as saying. The refugee said he finally went to
sleep underneath a tractor only to be woken up by explosions and the cries of children and adults. He said he
and others managed to scale a two-meter wall surrounding the plot and fled in the direction of the village as
Serbian paramilitaries fired bullets around them. 67

On the basis of available evidence it is not possible to determine positively that Yuguskav police or army

troops deliberately forced civilians to group near them, nor to establish the motive for such action. It is not
clear, for example, how potential attackers could be expected to have been aware of the refugee
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concentration in order to be deterred from attacking.

The laws of war expressly forbid shielding. Article 28 of the Geneva Convention IV stipulates that "The

presence of a protected person may not be used to render certain poi i ili
e = e 5 ints or areas immune from milita
Operations." Geneva Protocol I, article § 1(7), elaborates: = Y

The presence or movements of the civilian population or individual civilians shall not be used to render
Ctlfjljtan} points or areas immune from military operations, in particular in attempts to shield military
objectives from attacks or to shield, favour or impede military operations. The Parties to the conflict shall

not direct lhc movement of the civilian population or individual civilians in order to attempt to shield
military objectives from atiacks or to shield military operations.

T'Iltc Protocol stresses, however, in art. 51(8), that such violations of the laws of war do not in any account
i’e ease an adversary ['mrrll obligations to respect civilian immunity. An authoritative new commentary on
tumanitarian law states: "If one party to a conflict breaks this rule, this does not exempt the other side from

the regulations applicable in military attacks.... The military commander must therefore take into account the
column of refugees used by the adversary as a shield." 68

For NATO, then, the question is whether its target designation was made with the knowledge that hundreds
of displaced civilians were present in this wooded area-there is no evidence to this effect-and secondly,
whether sufficient measures were taken to verify that the target had no such coneentrations of civilians. On

this score, the excessive civilian death toll in what NATO has itself described as a lamentable accident
suggests that verification was inadequate.

(“?:’ambfﬂg of the Dubrava Penitentiary, Kosovo
Another case of Yugoslav deception involves civilian deaths and NATO bombing that damaged the large
Dubrava penitentiary complex near Istok in Kosovo. According to NATO and former Dubrava prisoners
interviewed by Human Rights Watch, Yugoslav Army and police forces were based adjacent to the

penitentiary, which was fully operational well into the NATO air campaign, housing common and political
criminals serving out their terms.

The Penitentiary Institute Istok, as it was officially called, was hit twice, causing civilian deaths among both
prisoners and guards. In the first attack, at 1:15 p.m. on May 19 (incident no. 60), three prisoners and a
guard were reported killed. The second attack occurred on May 21 (incident no. 65), in which at least
nineteen prisoners were killed. According to a separate investigation undertaken by Human Rights Watch in
Kosovo, based upon extensive eyewitness testimony, prisoners were hunted down by Serb police inside the
penitentiary walls after the May 21 attack, and some eighty or so prisoners were killed.

The Yugoslav government initially reported nineteen people killed in the Dubrava Penitentiary as a result of
the May 21 attack. 69 However, four days later, the Yugoslav press reported from the official Tanjug agency
that "in days long bombardment of the Penitentiary Institute Istok, some 100 prisoners died, and some 200
were wounded." On May 27, Tanjug quoted Vladan Bojic, judge in Pec's District Court, saying that ninety-
six corpses had been pulled from the ruins. On May 29, the Yugoslav government stated that "The number

Af casualties in the Correctional Institution in Istok is increasing.” 70 On May 30, Tanjug reported a total of
hinety-three killed. 71 In July, the Yugoslav government claimed that NATO bombs killed ninety-five
inmates and injured 196. 72

While NATO readily acknowledged the air strikes at Istok and justified the attacks on the grounds that it
had targeted military objectives "in the vicinity of a prison," 73 Human Rights Watch has determined that
Yugoslav forces were likely responsible for the majority of deaths which occurred after the bombing. On
May 22, according to eyewitnesses, prison officials ordered the approximately 1,000 prisoners to line up in
the prison yard. After a few minutes, they were fired upon, and grenades were thrown at them from the
prison walls and guard towers, killing at least seventy people. Over the next twenty-four hours, prison
guards, special police, and possibly paramilitaries attacked prisoners who were hiding in the prison's
undestroyed buildings, basements, and sewers, killing at least another twelve people.

Journalists who visited the Dubrava prison on May 21, just after the momning bombing, reported seeing
deaths on the order of ten or twenty. 74 Serb authorities again opened the prison for journalists on May 24.
Reporting for the BBC, Jacky Rowland said it was unclear how the victims in the prison had died:

Walking around the prison we counted forty-four bodies; about half of these appeared to be the victims of
the first bombing raid on Friday [May 19], still lying under blankets on the grass. Then we were taken to a
room in a damaged cell block where there were twenty-five corpses. The men appeared to be ethnic
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Albanians, some of them had shaved heads, others had longer hair.
trousers pulled down around their knees. We were told

was not clear how all of them had met their deaths,
room. 75

. A couple of the corpses had their
they had died between Friday and Sunday although it
nor why they were all in one relatively undamaged

The Washington Post, wrote:

This time, the official version-that bombs again were to blame-did not match what reporters saw at the
scene, where twenty-five more ethnic Albanian corpses were on display. The corpses were piled in the foyer

of a clinic. Except for a ruined dining hall, however, no new bomb damage was visible inside the prison, and

Egne of the newly dead had been crushed, or touched by the concrete dust that covered the dining hall floor.

Post-war visits to the prison by journalists confirmed that prisoners had been killed after the bombing. 77

In the two attacks on the Dubrava prison, NATO did not apply adequate precautions in executing its
airstrikes on nearby military objectives, and therefore must be held accountable for the civilian deaths that
occurred as a direct result of those attacks. But Yugoslav forces must be held fully responsible for seventy-

six of the claimed ninety-five deaths at Dubrava, as these were prisoners who were executed extrajudicially
well after the NATO strikes.

Serb Radio and Television Headquarters

One of the worst incidents of civilian deaths, and certainly the worst in Belgrade, was the bombing of state
r‘%errl‘:s Radio and Television (RTS) headquarters in Belgrade on April 23 (incident No. 30). According to

; jlltar;.-' sources, there was considerable disagreement between the United States and French governments
regarding the legality and legitimacy of the target, and there was a lively public debate regarding the
selection of Yugoslav civilian radio and television as a target group.

The NATO attack was originally scheduled for April 12, but due to French disapproval of the target, it was
postponed. According to military, media, and Yugoslav sources, Western news organizations, who were
using the facility to forward material from Yugoslavia, were alerted by NATO government authorities that
the headquarters would be attacked. Attacks also had to be rescheduled because of rumors that foreign
journalists ignored warnings to leave the buildings. 78 When the initial warnings were given to Western
media, the Yugoslav government also found out about the intended attack. When the target was finally hit in
the middle of the night on April 23, according to RTS and Yugoslav government officials, authorities were
no longer taking the threats seriously, given the time that had transpired since the initial warnings. As a
consequence, sixteen RTS civilian technicians and workers were killed and sixteen were wounded.

Paragraph 7 of the 1956 ICRC guidelines describing lists of targets that are legitimate military objectives
includes "installations of broadcasting and television stations; [and] telephone and telegraph exchanges of
fundamental military importance." 79 In a May 13 letter to NATO Secretary-General Javier Solana, Human
Rights Watch questioned the legitimacy of the target group in the Yugoslav war. The reasoning was that the
system was not "... being used to incite violence (akin to Radio Milles Collines during the Rwandan

~Menocide), which might have justified their destruction. At worst, as far as we know, the Yugoslav
bovernment was using them to issue propaganda supportive of its war effort. And, in fact, NATO has stated
that it bombed the television facilities because they were being used as a propaganda tool of the Milosevic
government." As a consequence, Human Rights Watch believes that "While stopping such propaganda may
serve to demoralize the Yugoslav population and undermine the government's political support, neither
purpose offers the "concrete and direct’ military advantage necessary to make them a legitimate military
target." 80

Even if one could justify legal attacks on civilian radio and television, there does not appear to be any
justification for attacking urban studios, as opposed to transmitters. After strikes on the Belgrade and Novi
Sad headquarters, Yugoslav state broadcasters were able to easily move operations to other facilities. In this
case, target selection was done more for psychological harassment of the civilian population than for direct
military effect. The risks involved to the civilian population in undertaking the urban attack thus grossly
outweighed any perceived military benefit. What is more, NATO failed to provide clear advance warning of
the attacks "whenever possible," as required by Protocol [, art. 57(2).

Cluster Bombs and Civilian Deaths ) _ .
One of the issues of most intense public interest that has emerged from Operation Allied Force is NATO's
use of cluster bombs. As noted, there are seven confirmed and five likely incidents involving civilian deaths
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Cﬁ::ﬁf‘igfjﬁrbbl?;;l# use by the United States and Britain. Altogether, some ninety to 150 civilians died from

lust The first confirmed inci . i inci 3
Gl o o7 incident was on April 10 (incident no. 14) and the last was on May 13

"(l?he_ﬁmst serious incident involving civilian deaths and the use of cluster bombs occurred on May 7 in Nis
incident no. 48). The mid-day attack on Nis airfield, which is located inside the urban zone, killed fourteen

:l:}lvﬂmns and injured twenty-eight. Cluster bomb submunitions fell in three widely separated areas: near the

athology building of the Nis Medical Center in southeast Nis; in the town center near the Nis University

ﬁecltlar‘s Office, 1£|cluding the area of the central city market place, the bus station near the Nis Fortress, and
1e "12 February" Health Center; and near a car dealership and the "Nis Express" parking lot across the river
from the fortress.

NATO confirmed the attack on Nis ai rfield, 81 and on May 8, NATO Secretary General Solana

confirmed NATO responsibility for the attack, stating that "NATO has confirmed that the damage to
the market and clinic was caused by a NATO weapon which missed its target." 82 According to U.S. Air
Force sources, the CBU-87 cluster bomb container failed to open over the airfield but opened right after
release from the attacking airplane, projecting submunitions at a great distance into the city. 83

After the incident in Nis, the White House quietly issued a directive to the Pentagon to restrict cluster bomb
use (al least by U.S, forces). 84 Human Rights Watch considers this to have been the right move, but is
concerned, given these risks, that cluster bombs were being used in attacks on urban targets in the first
place. The mid-May prohibition against the further use of cluster bombs clearly had an impact on the level
of civilian deaths as the war continued, particularly as bombing with unguided weapons (which would
(»therwise include cluster bombs) significantly intensified towards theend of the month. Nevertheless, the
British air force continued to drop cluster bombs (official chronologies show use at least on May 17, May
31, June 3, and June 4), 85 indicating the need for universal, not national, norms regarding cluster bomb use.

2 Documentation of abuses against ethnic Albanians in 1998 and 1999 can be seen in two Human

Rights Watch reports: "Humanitarian Law Violations in Kosove," October 1998, and "A Week of
Terror in Drenica,” February 1999,

3 On Racak, see Human Rights Waich, "Report on the Massacre in Racak,”" January 1999,

4 U.S. Department of Defense, Joint Chiefs of Staff (DOD/JCS), Joint Statement on the Kosovo After
Action Review, October 14, 1999. Operation Allied Force was originally planned to be prosecuted in
five phases: Phase 0 was the deployment of air assets into the European theater. Phase 1 would
establish air superiority over Kosovo and degrade command and control over the whole of the FRY.
Phase 2 would attack military targets in Kosovo and those FRY forces south of 44 degrees north
latitude (in other words, targets beyond Kosovo but not yet including Belgrade), which were
providing reinforcement to Serbian forces into Kosovo. This was to allow targeting of forces not only
" Kosovoe, but also in the FRY south of Belgrade. Phase 3 would expand air operations against a wide
range of military and security force targets throughout the FRY. Phase 4 would redeploy forces as

required. U.S. Department of Defense communications with Human Rights Watch, October and
November 1999.

5 Dana Priest, "Tensions Grew with Divide over Strategy," Washington Post, September 21, 1999, p. Al.

8 Gen. Wesley Clark, Remarks to the American Enterprise Institute regarding military action in Yugoslavia.
August 31, 1999, See also Testimony before the U.S. Senate Armed Services Committee Hearing on
Lessons Learned from Military Operations and Relief Efforts in Kosovo, October 21, 1999. NATO's
objectives for the conflict in Kosovo were set out in the Statement issued at the Extraordinary Meeting of
the North Atlantic Council held at NATO on April 12, 1999 and were reaffirmed by Heads of State and
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Government in Washington on April 23, 1999, They included:
- A verifiable stop to all militar i i i i i i

I y action and the immediate ending of violence and repression;
- The withdrawal from Kosovo of the military, police, and paramgiliiary forces; i

3 %:Ee stationing in Kosovo of an international military presence:
- I'he unconditional and safe return of all refugees and displaced persons and unhindered

access to them by humanitarian aid organizations: and

- The establishment of a political framework agreement for Kosovo on the basis of the

Rambouillet Accords, in conformity with international law and the Charter of the United Nations.

7 Special Department of Defense Press Briefing with General Wesley Clark, Supreme Allied Commander,
Europe, Topic: Kosovo Strike Assessment Also Participating: Airmen and Analysts from Operation Allied
Force and Post-strike Assessment Work, Brussels, Belgium, September 16, 1999,

8 Testimony of Gen. Henry Shelton, to the U.S. House Armed Services Committee, April 14, 1999,

9 l-l_earing of the U.S. Senate Armed Services Committee, Lessons Learned from Military Operations and
Relief Efforts in Kosovo, October 14, 1999,

10 DOD/ICS, Joint Statement on the Kosovo After Action Review, October 14, 1999,

€711 Hearing of the U.S. Senate Armed Services Committee, Lessons Learned from Military Operations and
Relief Efforts in Kosovo, October 14, 1999,

12 DOD/ICS, Joint Statement on the Kosovo After Action Review, October 14, 1999,

13 U.S. Secretary of Defense William S. Cohen, Remarks as Delivered to the International Institute for
Strategic Studies, Hotel del Coronado, San Diego, California, Thursday, September 9, 1999.

14 DODV/JCS, Joint Statement on the Kosovo After Action Review, October 14, 1999,

15 Anthony H. Cordesman, "The Lessons and Non-Lessons of the Air and Missile Campaign in Kosovo,"
CSIS, revised September 29, 1999, p. 17.

16 Jane's Defense Weekly, July 7, 1999, p. 21.

17 Statement of the Honorable John I, Hamre, U.S. Deputy Secretary of Defense, before the U.S. House
Permanent Select Committee on Intelligence, July 22, 1999.

18 Gen. Wesley Clark, Remarks to the American Enterprise Institute regarding military action in
P;:’ugoslavia, August 31, 1999,

19 Testimony of Gen. Henry Shelton, to the U.S. House Armed Services Committee, April 14, 1999.

20 Testimony of Lt. Gen. Michael Short before the U.S. Senate Armed Services Committee Hearing on
Lessons Learned from Military Operations and Relief Efforts in Kosovo, October 21, 1999.

21 Statement of Lt. Gen. Marvin R. Esmond, U.S. Deputy Chief of Staff, Air and Space Operations, United
States Air Force, October 19, 1999,

22 These are collectively referred to as "Yugoslav press reports” in footnotes throughout this report and
Appendices. When significant individual articles are referenced, they are listed individually.

23 These are Turkovac near Leskovac (April 11), Kastrat east of Kursumlija (April 26), and Smederevo
(May 21).

24 These are Kursumilija and Prizren (March 25), Nis and Pristina "refugee" camps (March 29), and
Stavaljska breza village near Sjenica (April 6). Like army soldiers, paramilitary troops are considered
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combatants in the context of the Yu i ivili
: goslav war. and as such are excluded from this assessment v
(ie., noncombatant) deaths, ntofcivilian

%5 ;}ne major exception to the largely credible nature of the government's White Book is the case of

. ubrava prison, dlscpsseq in this report. It should also be noted that the general accuracy of the
Ocumentation contained in the White Book and the Ministry of Health's photographic record concerning

civilian casualties and damage to civilian objects contrasts sharply with the sweeping statements made by

the Yugoslav government of 1,200 to 5,000 civilian deaths during the war.

26 There is some uncertainty as to the precise number of civilians killed in about three incidents. These
include the April 12 attack on the Djakovica-Klina road (incident no.17), the May 1 attack in Luzane which
dqstroy_ed the Nis Express bus (incident no. 41), and the May 13 Korisa attacks (incident no. 57). In
Djakovica-Klina, where the best information only indicates that "several” civilians were killed, Human
Rights Watch uses five civilian deaths as its estimate. In the case of Korisa, reporting of civilian deaths
varies from forty-eight to eighty-seven.

27 In three other cases, Yugoslav authorities claimed that civilian casualties were a result of cluster bomb

:jhse‘ but Human Rights Watch could find no evidence to corroborate the claims or found evidence to refute
em.

28 Remarks as Delivered to the International Institute for Strategic Studies by Secretary of Defense William
S. Cohen, Hotel del Coronado, San Diego, California, Thursday, September 9, 1999,

»~29 Gen. Wesley Clark, Remarks to the American Enterprise Institute regarding military action in
Yugoslavia, August 31, 1999,

30 U.S. Congress, House Permanent Select Committee on Intelligence, Hearing on the Bombing of the
Chinese Embassy, July 21, 1999.

31 Testimony before the U.S. Senate Armed Services Committee Hearing on Lessons Learned from
Military Operations and Relief Efforts in Kosovo, October 21, 1999,

32 "Savovic: Deca cine 30 odsto od ukupno ubijenih civila," [Savovic: Children Make 30 Percent of the
Total Number of Killed Civilians], Politika, May 23, 1999, p. 12.

33 "Temeljno utvrditi posledice agresije," ["To Establish a Full Account of the Consequences of the
Apgression"], Politika, July 15, 1999, p. 17. In a report about the same press conference, the independent
Danas newspaper quoted Zivkovic as saying that the G-17 group of independent economists had estimated
the number of civilians who lost their lives in NATO attacks to be 5,700. "NATO ubio 5.700 civila,"
[NATO Killed 5,700 Civilians], Danas, July 15, 1999, p. 5.

34 "Zivkovic: Steta od NATO bombardovanja neprocenjiva," [Zivkovic: Damage Caused by NATO
’___I}?:ombardments Unmeasurable], BETA, July 14, 1999,

35 Gen. Joseph W. Ralston, Vice Chairman, Joint Chiefs of Staff, AFA Policy Forum: "Aerospace Power
and the Use of Force," September 14, 1999.

36 Statement of the Honorable John J. Hamre, U.S. Deputy Secretary of Defense, before the U.S. House
Permanent Select Committee on Intelligence, July 22, 1999.

37 U.S. Army, Operational Law Handbook 2000, Chapter 5, p. 2. The U.S. views the following Protocol |
articles as either legally binding as customary international law or acceptable practice though not legally
binding: art. 5 (appointment of protecting powers); art. 10 (equal protection of wounded, sick. and
shipwrecked); art. 11 (guidelines for medical procedures); arts. 12-34 (medical units, aircraft, ships, missing
and dead persons); art. 35(1)(2) (limiting methods and means of warfare); art. 37 (perfidy prohibitions); art.
38 (prohibition against improper use of protected emblems); art. 45 (prisoner of war presumption for those
who participate in the hostilities); art. 51 (protection of the civilian population, except para. 6, reprisals); art.
52 (general protection of civilian objects); art. 54 (protection of objects indispensable to the survival of the
civilian population); arts. 57-60 (precautions in attack, undefended localities, and demilitarized zones); art.
62 (civil defense protection); art. 63 (civil defense in occupied territories); art, 70 (relief actions); arts. 73-89
(treatment of persons in the power of a party to the conflict; women and children; and duties regarding
implementation of GP I). The U.S. specif}cally objects to art. 1{4) (on the applicability of Protocol I to
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certain . . . . = . . " g s
types of armed conflicts-wars of national liberation from "colonial domination," "alien occupation”,

?l?;lﬁ ';-Sag:’ftl lreglmcs“); art. 35(3) (envin:un_memal limitations on means and methods of warfare); art. 39(2)
i tn: use of enemy _ﬂqgs z!nd insignia); art. 44 (expansion of definition of combatants, relaxing of
i nt to wear fixed distinctive insignia recognizable at a distance; reducing threshold of lawful
alant status to requirement to carry arms openly during military engagement or in military deployment

preceding an attack; when visible to an adversary); art. 47 (non-protection of mercenaries): art. 55
&;;mlectmnfof the natural environment); and art. 56 (protection of works and installations containing
ane;uus orces). See Comments by Michael J. Matheson at "The Sixth Annual American Red Cross -

ﬂsh:n_gton College of Law Conference on International Humanitarian Law: A Workshop on Customary
International Law in the 1977 Protocols Additional to the 1949 Geneva Conventions," Session 1: "The
United States Position on the Relation of Customary International Law to the 1977 Protocols Additional to

the 1949 Geneva Conventions,” American University Journal of International Law and Policy, vol, 2. no. 2
(1987), pp. 419-20. Y y, vol. 2, no.

38 [”i.' is the position of the U.S., U.N., and NATO that any military forces engaged in operations will apply
the principles and spirit" of the laws of war in their operations. It is DOD policy to comply with the laws of
war "in the conduct of military operations and related activities in armed conflict, however such conflicts are
characterized." (DOD Directive 5100.77 of July 10, 1979, para. E(1)(b))

39 Protocol 1, Art. 48.
40 Protocol I, Art. 52(2).
rﬂgﬂ Art, 57, Precautions in attack:

L. In the conduct of military operations, constant care shall be taken to spare the civilian population.
civilians and civilian objects.

2. With respect to attacks, the following precautions shall be taken:

(a) those who plan or decide upon an attack shall:

(I) do everything feasible to verify that the objectives to be attacked are neither civilians nor civilian objects

and are not subject to special protection but are military objectives within the meaning of paragraph 2 of

Art, 52.and that it is not prohibited by the provisions of this Protocol to attack them;

(11) take all feasible precautions in the choice of means and methods of attack with a view to avoiding, and

in any event to minimizing, incidental loss of civilian life, injury to civilians and damage to civilian objects:

(iii) refrain from deciding to launch any attack which may be expected to cause incidental loss of civilian

life, injury to civilians, damage to civilian objects, or a combination thereof, which would be excessive in

relation to the concrete and direct military advantage anticipated;

(b) an attack shall be canceled or suspended if it becomes apparent that the objective is not a military one or

is subject to special protection or that the attack may be expected to cause incidental loss of civilian life,

injury to civilians, damage to civilian objects, or a combination thereof, which would be excessive in

relation to the concrete and direct military advantage anticipated;

© effective advance warning shall be given of attacks which may affect the civilian population, unless
,.‘-ﬁircumstances do not permit. (...)

42 ICRC, Commentary on the Additional Protocols, pp. 681-682, para 2198, The ICRC notes that some
delegations to the diplomatic conference that adopted the protocols interpreted the terms "everything
feasible" to mean:

everything that was practicable or practically possible, taking into account all the circumstances at the time
of the attack, including those relevant to the success of military operations. The last-mentioned criterion
seems to be too broad, having regard to the requirements of this article.

The interpretation considered too broad by the ICRC, however, appears verbatim in the other authoritative
commentary on the protocols, M. Bothe, K. Parsch, and W.Solf, New Rules for Victims of Armed Conflicts:
Commentary on the Two 1977 Protocols Additional to the Geneva Conventions of 1949 (The Hague:
Martinus Nijhoff, 1982), p. 362.

43 The principle of proportionality is codified in Protocol I, Art. 51 (Protection of the civilian population).
section 3:

Among others, the following types of attacks are to be considered as indiscriminate:...
(b) an attack which may be expected to cause incidental loss of civilian life, injury to civilians, damage to
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civilian objects, or a combination thereof, which would be excessive in relation to the concrete and direct
military advantage anticipated.

:Iht;t[CRC,_ Commentary on the Additional Protocols, p. 626, para. 1980: "The idea has also been put forward
e even if they are very high, civilian losses and damages may be justified if the military advantage at
¢ is of great importance. This idea is contrary to the fundamental rules of the Protocol.... The Protocol

I:lnes not provide any justification for attacks which cause extensive civilian losses or damage. Incidental
osses and damage should never be extensive."

45 ICRC, Commentary on the Additional Protocols, p. 684, para. 2212.
46 Ibid., p. 684, paras. 2213-2214.

47 For an early account of the use of cluster bombs by NATO in the Federal Republic of Yugoslavia and
Human Rights Watch's position. see Human Rights Watch, "Ticking Time Bombs: NATO's Use of Cluster
Munitions in Yugoslavia," 4 HumanRights Waich Short Report, vol. 11, no. 6(D), May 1999; and Human
Rights Watch, "Cluster Bombs: Memorandum for CCW Delegates," December 16, 1999,

48 The question as to what extent the military is obligated to expose its own forces to danger in order to
limit civilian casualties or damage to civilian objects is examined in William J. Fenrick, "Attacking The
Enemy Civilian As A Punishable Offense," Duke Journal of Comparative and International Law, 1997, p-
546, located at http://www.law.duke.edu/

Journals/djcil/articles/djcil 7p539.htm).

e 19 The ei ghty-seven deaths in Korisa are counted in the Human Rights Watch total of S00; the seventy-six
at Dobrava prison are not.

50 Human Rights Watch discussions with U.S. Air Force and Joint Chiefs of Staff officers, October 1999,

51 This issue will be discussed in greater detail in Human Rights Watch's upcoming report on targeting in
Operation Allied Force.

52 The second largest broadcast center in Yugoslavia, in Novi Sad, was hit the next day but there were no
civilian casualties. Officials told Human Rights Watch that after the attack on Belgrade, RTS evacuated the
facility.

53 Seven oil storage tanks were damaged in the attack, as were the pump house and pouring station on the
Sava river.

54 U.S. Congress, House Permanent Select Committee on Intelligence, Hearing on the Bombing of the
Chinese Embassy, July 21, 1999.

55 NATO, SHAPE News Morning Update, April 15, 1999; Reuters, 150059 GMT April 15, 1999,

(?36 Joie Chen and Jamie Mclntyre, "As Serb Force Grows, Limits of Air Attacks Become Apparent,” CNN
The World Today Broadcast, April 19, 1999; Sarah Chayes, "General Daniel Leaf Explains the Refugee
Bombings," National Public Radio, All Things Considered Broadeast, April 19, 1999.

57 FRY Ministry of Foreign Affairs, NATO Crimes in Yugoslavia, vol. 1, pp. 1, 21-26, 32-37; FRY
Ministry of Housing, "Photo Documentation of Civilians Who Were Killed By NATO Attacks, from 24.03
until 20.05.1999."

58 Tanjug, Pristina, April 15, 1999.

59 Al least two eyewitnesses told Human Rights Watch that the convoy was interspersed with military
vehicles. Interviews with Kole Hasanaj, Meja, July 25, 1999, and with Safet Shalaj, Djakovica, July 25,

1999,

60 Special U.S. Department of Defense Press Briefing with Gen. Wesley Clark, Supreme Allied
Commander, Europe, Topic: Kosovo Strike Assessment; Also Participating: Airmen and Analysts from
Operation Allied Force and Post-Strike Assessment Work, Brussels, Belgium, September 16, 1999,
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61 Ibid.

Etitgth‘lf I:vii!mstry of I*:ormgrp Affalrgp, NATO C;-f{ne:: in Yugoslavia, vol. 11, pp. 1-17. Though the White Book

i D::a there were "only" forty-eight victims in Korisa, Yugoslav and Western press, as well as the U.S.

S partment and the U.N. report figures of eighty to eighty-seven victims. Based upon Human Rights
alch mvestigations and discussions with Western journalists who attempted to reconstruct the incident, it

T:I;;ars that more that forty-eight people definitely died in the Korisa attack. The range of deaths is thus

?gggranscript of Backgrounder given by Peter Daniel and Major General Walter Jertz, in Brussels, May 15,

E?a?ﬁT?ég;bject: Press Release (99) 079, Statement by the NATO Spokesman on the Korisa Incident,

65 Transcript of Backgrounder, May 15, 1999,
66 Transeript, U.S. Department of Defense News Briefing, May 15, 1999,

67 Reuters 152249 GMT, May 15, 1999; Kosovo Chronology, Timeline of events 1989-1999 relating to the
crisis in Kosovo, released by the Department of State, Washington, DC, June 18, 1999,

68 Hans-Peter Gasser, "Protection of the Civilian Population,” in Dieter Fleck (ed.), The Handbook of

‘I._gz:manfmrfan Law in Armed Conflicts (Oxford: Oxford University Press, 1995), p. 505, para. 506. Hans-
eter Gasser is a Senior Legal Adviser of the ICRC.

69 Information provided by Yugoslav civil defense authorities; FRY MFA, NATO raids on manufacturing
and civilian facilities on May 21st and in the night between May 21st and 22nd 1999,

70 FRY Ministry of Foreign Affairs, NATO Raids on Manufacturing and Civilian Facilities on May 29th
and in the Night Between May 29th and 30th 1999.

71 Yugoslav press reports; "Identifikovano 86 mrtvih," DAN, May 27, 1999, p. 2; "Jos sedam leseva." DAN,
May 30, 1999,

72 FRY Ministry of Foreign Affairs, NATO Crimes in Yugoslavia, vol. 11, p. 319.

73 NATO, Operation Allied Force Update, May 22, 1999, 0930 CET. See also Transcript of Press
Conference given by Mr. Jamie Shea and Col. Konrad Freytag in Brussels on Saturday, May 22, 1999.

74 Jacky Rowland, "Bombs, Blood and Dark Despair," Scotland on Sunday, May 23, 1999; Paul Watson,
"NATO Bombs Ignite Prison Chaos-KLA Officers Reported to be Among Inmates," Toronto Star, May 22,
1999 Associated Press, "NATO Hits Kosovo Jail Again Friday Night," May 21, 1999.

/-—?5 Jacky Rowland, "Istok Prison's Unanswered Questions," BBC World News, May 25, 1999.

76 Daniel Williams, "Kosovo Revisited: At War's End, Old Places Seen in New Light," Washington Post,
June 26, 1999.

77 Carlotta Gall, "Stench of Horror Lingers in a Prison in Kosovo," New York Times, November 9, 1999.

78 Human Rights Watch interviews with Air Force and Joint Staff planners. See also Dana Priest,
"Bombing by Committee: France Balked at NATO Targets," Washington Post, September 20, 1999, p. Al.

79 ICRC, Commentary on the Additional Protocols, p. 632, para. 2002, note 3.
80 Human Rights Watch letter to Javier Solana, May 13, 1999.
81 NATO (SHAPE), ACE News Release - Press Release 99-05-02, May 8, 1999,

82 Transcript of Press Conference given by the NATO Secretary General, Mr. Javier Solana, in Brussels, on
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Saturday, May 8, 1999 (including Maj. Gen. Jertz),
83 Human Rights Watch correspondence with a U.S, Air Force officer, November 1999,
84 Human Rights Watch discussions with U.S. Air Force and Joint Chiefs of Stafl officers, October 1999,

85 U.K. Ministry of Defense, Royal Air Force, Operation Allied Force News and Downloadable Images
(http://www.mod.raf.uk/news/kosovonews.html).
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Appendix A: Incidents Involving Civilian Deaths in Operation Allied Force

é'?larch 25

1. In a 5:10 p.m. attack on an unidentified target in the Rozaje area of Montenegro, near the Kosovo border

between Besnika and Njegus villages, Senad Dacic (16) is killed. The Yugoslav government provides

f;mEsm detail (such as photographs, investigator's reports, autopsy reports) of the incident in its White
ook. 86

April 1

2. In a 4:55-5:30 a.m. attack on the "Marshal Tito" Petrovaradin (Varadinski) Bridge (the so-called "old
bridge") across the Danube in Novi Sad in Vojvodina, one civilian is fatally injured. Oleg Nasov (29) dies
in late May as a result of injuries sustained in the April 1 attack. A building of the University of Novi Sad is
also damaged 87 and the Yugoslav government claims "severe damage" to the roof structure of the Fortress
of Petrovaradin and to the Petrovaradin Monastery of the Church of St. Juraj (built in 1714). 88

Human Rights Watch visited the site (N4515242/E01951302) 89 on August 15, and inspected the damage.

Though initial reports stated that there were no casualties in the attack, 90 a posted death notice for Nasov

located on the bridge announced that his funeral took place on May 28. The attack, according to U.S. Air

Force sources, was undertaken by a B-2 bomber, firing satellite guided Joint Direct Attack Munitions
’__%IDAMSJ.

- April 2

3. Ina 1:30-2:00 a.m. attack on an unidentified target in the area of Orahovac in Nogavac (Negavac in
Albanian) village in Kosovo, four civilians are killed and twelve are injured. Hysni Elsani _(2&), Hysen
Ziniqi (29), Qazim Krasniqi (30), and Mahmut Krasniqi (age unknown) are identified as killed. 91 The
Yugoslav government claims another seven are killed and five injured. Tanjug and the Yugoslav press
reports that two ethnic Albanians from Negavac (Nogavac) village are killed and sixteen are wounded.
Tanjug states that six are injured by cluster bomb fragments, including two children, according to a local
doctor. 92 Another report states that the village near Orahovac was bombed and that six Albanian civilians
were wounded. After being hospitalized in the Pristina medical center, one dies. 93

The Yugoslav government provides forensic detail of the incident in its Whife Book. Human Rights Watch
also received photo documentation of the incident from the Ministry of Health. 94 There is no corroboration

of the use of cluster bombs in this attack.

4. In a 2:00 a.m. attack on an unidentified target in the Kursumlija area in southern Serbia, one civilian is



;(sﬂ}l:?:j Etﬁl another is wounded. The house of the brothers Stepanovic in Samokovo village (Mt. Samokovo)
1L, killing VucinaStepanovic (44) and wounding another Stepanovic brother. 95 Bombs also land near the

St. Bogorodica monastery (at the mouth i : St : :
. of the rivers K : e :
the St. Nikola manaster':s?’ éﬁ osanica and Toplica), in Pepeljevac village, and near

Human Rights Watch received photo documentation of the death from the Ministry of Health. 97
April 4

S.Ina3:17 a.m. attack on the Sloboda factory in Cacak in central Serbia, one civilian is killed and seven
are wounded. Mileva ?.’.uvel Jic (73) dies in her house at 99 Ratka Mitrovica street. A number of other houses
Situated near the town's roundabout are also damaged in the attack. The kindergarten "Bosko Buha" is also
reported damaged. 98

The Yugpslav government provides forensic detail of the incident in its White Book. Human Rights Walch
also received photo documentation of the death from the Ministry of Health. 99

ﬁ: In a 4:29 a.m. attack on the Pancevo oil refinery in Vojvodina, just north of Belgrade, three civilians are
killed and three are wounded. Mirko Dmitrovic (39) and Dusko Bogosavljev (50), factory workers, are
1115!:&':11[!}' killed. 100 A third civilian who was seriously injured in the April 4 attack dies six days later,
according to refinery officials.

The attack is the first on the refinery. The "Energana" (energy plant or electrical transformer) at the refinery
is the specific target of attack. It is hit with two weapons. 101

€ Fluman Rights Watch visited the NIS-Petrol and Oil Company Pancevo (N4449719/E02041436) on August
17, inspected the damage from this initial attack and other attacks, and verified the casualties with
authorities at the refinery. 102 The Yugoslav government provides forensic detail of the incident in its
White Book. Human Rights Watch also received photo documentation of the deaths from the Ministry of
Health. 103 Human Rights Watch concludes, based upon the target and the extent of damage at the refinery.
that a precision-guided munition (PGM) was used in the attack on April 4 and in subsequent attacks.

7. In a4:35 a.m. attack on the New Belgrade Heating Plant, one civilian is killed. Night watchman
Slobodan Trisic (53) is killed while making his rounds. Six oil storage tanks are hit and a seventh is
damaged, and the pump house and pouring station on the Sava river are also destroyed. 104

Human Rights Watch visited the site ("Beogradske elektrane" on 11 Savski nasip street,
N4447904/E02024721) on August 5, inspected the damage, and verified the casualties with authorities at
the plant. Authorities provided details relating to the attack and the civilian death. Remains of cruise
missiles reportedly used to attack the plant were on display.The Yugoslav government provides forensic
detail of the incident in its White Book. Human Rights Watch also received photo decumentation of the
death from the Ministry of Health. 105

April 5

”7’! In a 9:35-9:40 a.m. attack on the Aleksinae "Deligrad" military barracks in southeastern Serbia, ten
civilians are killed and another thirty are wounded. 106 Immediately killed are: Snezana Miladinovic (40),
Velimir Stankovic (52), Ljubica Miladinivic (63), Dragomir Miladinovic (67), Bogomir Arsic (69), Jovan
Radojicic (75), Sofija Radojicic (80), Radojka Jovanovic (86), Vojislav Jovanovic (92), and Gvozden
Milivojevic (93). 107 Two civilians subsequently die from injuries sustained: Marina Paovic (26) and
Dragica Miladinovic (age unknown). 108

A weapon or weapons fall about 600m from the barracks. Damage is reported in Dusan Trivunca street
(house numbers 56-62), between the Angrokolonijal commercial enterprise and the EMPA illumination and
electrical products enterprise, and at Vuka Karadzica street, where four buildings were destroyed (house
numbers 23-27). A crater was also caused on Petra Zeca street, and on a lot between "Betonjerka"enterprise
and the "Sumatovac" driving school. Damage was caused on Vojske Jugoslavije and Kneza Milosa streets.
Window panes on buildings in the center of Aleksinac were shattered, and tiles were blown off of several
buildings near where the missiles fell. 109 Yugoslav authorities also report two explosions inside the
Deligrad barracks and a third twenty-five meters from the barracks fence. 110 _ _

On April 6, Tanjug reported that sixteen private houses and more than 400 apartments, including three
buildings with eighty apartments, were damaged or destroyed. Civilian defense headquarters commander
7oran Babovic said seven bombs fell in the center of the town. One bomb also fell near the Belgrade-Nis



ﬁh\”ﬂ}’, he said. He reported twenty injured civilians, including thirteen in hospitals in Nis and Aleksinac.

NAED expressed regret for the loss of life and called the incident an "accident of war." Commenting on the
1[1;“31 ent, Air Commodore David Wilby said: "It is possible that one of our weapons fell short of the target.
€spite our meticulous and careful pre-attack planning, the law of statistics will, at some stage, go against
1’;5 and we will b_-: exposed to technical defect." NATO further says that the intended target was a military
dﬂl‘fa‘_iks and artillery unit nearby. 112 Testifying before Congress on April 14, 1999, Gen. Henry Shelton
escribed this incident, which the United States labels the "first” incident of civilian deaths: "When I was in
Aviano last week, we had just had what was at that point the first incident, I think, of a bomb missing the
intended target. Actuall;,' }hree bombs went in, two hit dead center, one fell a little bit short.” 113
HUITIE}I'I Rights Watch visited the site (N4332375/E02142482) on August 11, inspected the damage, and took
cyewitness testimony. The Yugoslav government provides forensic detail of the incident in its White Book.
Human Rights Watch also received photo documentation of the deaths from the Ministry of Health, 114

9. In an 11:00 p.m. attack on the "1300 Corporals" and "Simo Pogacerevic" military barracks in Vranje in
southeastern Serbia, two civilians are killed and twenty-three injured. Taxi driver Goran Eminovic (33) and
Milica Grujic (68) are killedwhen a weapon intended for the 1300 Corporals barracks falls near the Vranje
buq station, not far from the barracks. 115 Doctors say that six people have been seriously wounded but that
their wounds are not life threatening. Slightly wounded are seventeen people, of which eleven will receive
further hospital treatment. 116 A number of civilian facilities are damaged in this and a previous attack on
April 2, ll.xﬁluding the DIV cigarelte factory, the printing house Nova Jugoslavija, and the Jedinstvo bus
station.

¢ Human Rights Watch visited the site (N4233135/E0215455) on August 12, inspected the damage and took
eyewitness testimony. The civilian objects reported as being damaged are all near the 1300 Corporals
barracks, which appeared to have been extensively attacked. The Yugoslav government provides forensic
detail of the incident in its White Book. Human Rights Watch also received photo documentation of the
deaths from the Ministry of Health. 118

April 7

10. In 12:30 a.m. attacks on targets in and around Pristina in Kosovo, nine civilians are killed and eight are
seriously wounded. 119 Adem Berisha, Radovan Aleksic, Dejan Vitkovic, and an unidentified woman die in
the vicinity of the Pristina Post Office and telephone exchange. Five members of the Gashi family (father
Mesud, mother Dijana, and children Dea, Rea, and Demis) are killed in their home on Kosovska street. 120
Dejan Vitkovic is killed in front of his house at 12 Meta Barjaktarija street.

Two weapons land in residential areas, 200-300 meters away from the telephone exchange, at the Dardanija
apartment building, on Zanatska street, Meta Barjaktarija street, and Kosovska street. 121 There is also
damage to the former Provincial Assembly building, the Republic Pension and Disability Fund building (the
provincial and municipal insurance company), the National Bank, and the "Grmija" department store, the
latter of which was observed by Human Rights Watch. One weapon also reportedly explodes near an
rthodox Christian cemetery. 122 Tanjug reports rescue efforts were hampered by unexploded cluster

" Sombs, 123 but there is no evidence presented in the Whife Book of the use of cluster bombs, and it is highly
unlikely that cluster bombs were employed to attack the urban telephone exchange.
Reported targets in Pristina on April 7 include the Slatina airfield; a Beopetrol depot in the Devet Jugovica
suburb (ten kilometers from Pristina); the downtown Pristina telephone exchange; and the Grmija hill
transmitter (three kilometers from Pristina). 124
On April 9, NATO admits damage to civilian homes in the strike on the telephone exchange, regretting
"unintended damage or loss of civilian life." Air commodore David Wilby said that one of three bombs
which targeted the Main Postal Office hit a residential area. "Careful investigation of the picture showed that
bomb exploded some 200 to 300 meters from the target, on something that looks like a small residential
area," Wilby says. 125
The Yugoslav government provides forensic detail of the incident in its White Book. Human Rights Watch
also received photo documentation of the deaths from the Ministry of Health. 126

11. In an attack on the Nis airfield, one civilian is killed and twenty are injured. Miroslav Stojkovic is killed
at the MIN industry complex. The civilian is reported as "the first civilian victim in Nis since NATO started

attacks." 127

Human Rights Watch visited the site on August 13, inspected the damage, collected documentation, met
with civil defense officials, and took eyewitness testimony. The MIN complex is located at 12. Februara



EE.It;:-u]e:*l.raundl; its rear is some 300 meters from the airfield perimeter, Nis civil defense officials reported that
dﬂ{ﬁp Wweapons were fired against Nis on April 7, including four "missiles" and six "guided bombs." One
additional unexploded bomb was reportedly recovered.

April 8

‘1221 In an 4:00-4: 10 a.m. attack on telecommunications and/or air defense facilities on Tornik peak in the

atibor mountains in central Serbia, three civilians are killed. They are forest ranger Milenko Savic (25)
and guards Nedjo Urosevic (31) and Radoje Marjanovic (34). 128 The "Tornik" ski resort and a training
facility of the Medical Institute "Cigota" incorporating a children's recreation center and an outpatient clinic
are hit. The site is visited shortly afterwards by Judge Momcilo Krivokapic and Deputy Attorney-General
Stevan Zrnic, 129 A government report at the time said, "Almost all objects on 2,000 square meters surface
are completely destroyed." 130

Human Rights Watch visited the site on August 7, inspected the damage and interviewed eyewitnesses.
Eyewm}csses said that army soldiers were occupying homes and hotels in the area, but that the local
popu_la:u_on knew little about the functions and activities of the army in the area during the war. The site of
the civilian deaths (N4340272/E01938755), a ski lodge at the bottom of the lifts, is more than 2,000 meters
from the telecommunications tower on Tornik peak, which was also bombed. The Yugoslav government
provides forensic detail of the incident in its White Book. Human Rights Watch also received photo
documentation of the deaths {rom the Ministry of Health. 131

13. Ina 12:42-12:50 p.m. attack on the Kursulina street Army barracks in the Serbian town of Cuprija, one

pwoman is killed and five civilians are injured. Zlatka Lukic (54) is killed. Houses are destroyed and
damaged on Kursulina street, Milana Toplice street, Vojske Jugoslavije Boulevard, as well as surrounding
areas. There is also damage to schools, stores, and a sports hall. 132

Human Rights Watch visited the site (N4356008/E02122130) on August 14, inspected the damaged and
interviewed eyewitnesses. The barracks are located on the Morava river, right outside the center of town and
about 800 meters from the locations where the civilian deaths occurred. Damage to the sports hall, office of
the electrical distribution board, and residences was observed. The Yugoslav government provides forensic
detail of the incident in its White Book.

April 10

14. In an 11:55 p.m. attack on unidentified targets in the area between Podujevo and Kursumlija on the
Serbian-Kosovo border, five are killed and some three are injured near the villages of Merdare and
Mirovac. Killed were Bozina Tosovic (30) and his one-year-old daughter Bojana, while Marija Tosovic, his
wife, was seriously wounded. Dragan Bubalo (31) from Podujevo, Goran Djukic from Ploce, and Srdjan
Cvetkovic are also killed. 133 Politika names five killed: Bojana Tosovic (eleven months), Bozina Tosovic,
Dragan Bubalo, Goran Djukic, and Srdjan Cvetkovic. 134 According to the chief of orthopedic surgery at
the Djakovica hospital, forty-three people injured at Bistrzin and Meja were admitted to the hospital on

April 14. 135

¥ ugoslav press accounts state that cluster bombs are responsible for the killings. 136 Cluster bomb
submunitions are later observed near the road from Podujevo to Kursumlija, near the village Merdare. 137
According to a New York Times report, "in Merdare, NATO bombs and anti-personnel cluster bombs
demolished four houses early Sunday morning, killing five....A number of pigs and cows were killed and
injured....In the fields, there were hundreds of small holes in the earth from detonations, and small green
nylon parachutes from what appeared to be NATO anti-personnel cluster bombs, covering an area of about
300 square yards, Large pieces of green painted metal, with yellow stripes, perfectly broken open as if on a
seam, lay about the yard. There were large pieces of formed yellow plastic foam and light aluminum
containers, with fans like whirligigs, that appeared to have held the small parachutes, with explosives
attached...." 138
The Yugoslav government provides forensic detail of the incident in its White Book. This is the first
confirmed instance of civilian deaths resulting from cluster bomb use. Human Rights Watch also received
photo documentation of the deaths from the Ministry of Health. 139

April 12

15. In the evening, a four carriage civilian passenger train (No. 393) traveling the Belgrade to Ristovac line
(on the Macedonian border) is hit as it crosses over the Grdelica Klisura gorge (Bistrica) bridge on the
Juzna Morava river near Leskovac in southeastern Serbia, killing twenty. Killed are: Branimir Stanijanovic



(6), Ivan Markovic (26), Ana Markovic (26), Jasmina Veljkovi i
: : : ; . ikovic (28), Simeon Todorov (31), Zoran
-giwaﬂovlc _(35), Petar Mla_dench (37), Verka Mladenovic (37), Divna Stanijanovic (41(), \;idnsav
anyjanovic (45), Radomir Jovanovic (45), and Svetomir Petkovic (65). Five others' remains are

unidentified, and three persons are reported missing, 14 i ivili
are killed in the attack I;]il p mg. 140 Tanjug reports that about fifty civilian passengers

En ?GM-]ED electro-optically guided precision-guided munition (PGM) was used in the F-15E Strike
agle attack. NATO apologizes for an "uncanny accident" and says that it had targeted the bridge because it

was an important supply route into Kosovo. 142 Showing video footage of the attack, Gen. Clark says:
You can see if you were focusing right on your job as a pilot how suddenly that train appeared. It was

r ea_lIy unfortunate.” Later Deputy Defense Secretary John Hamre states that "one of our electro-optically

guided bombs homed in on a railroad bridge just when a passenger train raced to the aim point. We never

wanted to destroy that train or kill its occupants. We did want to destroy the bridge and we regret this

accident." 143

_[-iumap Rights Watch visited the site (N4252594/E02205255) on August 12, inspected the damage and

Interviewed eyewitnesses. The Yugoslav government provides forensic detail of the incident in its White

Book. It also received photo documentation of the deaths from the Ministry of Health. 144

16. A "Ford Escort" civilian car traveling on the Pristina-Kosovo Polje road is hit at 2:25 p.m. local time
near the Agricultural School, killing two. A third civilian dies in the Pristina Hospital. 145

17. The Yugoslav government reports that the Djakovica-Klina read in Kosovo is struck with cluster
bombs at 6:30 p.m. and that "several people were killed and wounded.” 146 Human Rights Watch could
‘fh{ind no authoritative source identifying the dead. Civil defense officials stated that five civilians died. 147

April 13

18. One civilian is reported killed in the Kicma settlement near Pristina in Kosovo: Sefcet Trnova (22).
Thcrc are reports of attacks at the same time on the Slatina airfield, the Pristina bus station, as well as targets
in the Ajvalija and Gracanica suburbs of Pristina. 148

April 14

19, Between 1:30-3:30 p.m., a refugee convoy is bombed along a twelve mile stretch of road between
Djakovica and Decane in Kosovo, killing seventy-three individuals and injuring thirty-six The bombing
incidents occur near the villages of Bistrazin, Gradis, Madanaj and Meja in numerous different locations. On
April 14, Yugoslav authorities claimed fifty-six dead and thirty-six wounded. On April 15, four additional
bodies were discovered. Later the lotal was increased even more; Yugoslav authorities in the White Book
state that seventy-three were killed and thirty-six were wounded. The Committee for Compiling Data on
Crimes Against Humanity and International Law says eighty-two dead and fifty injured. 149

The identified dead are: Ferat Bajrami, Imer Cela, Sali Gjokaj, Skendi Gjokaj, Martin Hasanaj, Lek Hasanaj,
Ram Maloku, Arton Maloku, Tazija Pajaziti, Vjollca Pajaziti (18), Violeta Pajaziti (16), Nevrija Pajaziti,
~Yyasan Pajaziti, Flora Pajaziti, Adem Seljmani, Besarde Smajli, Fikrije Sulja, Nerdjivane Zeqiri, eight

- .nembers of the Ali Ibraj family, four members of the Spend Nuraj family, four members of the Fatmir
Nuraj family, and three members of the Sejdi Nuraj family. 150 Tanjug reports three Serbian "policemen
who were securing the safe passage for the convoy" were also killed. 151
The incident ignites a major controversy about NATO bombings. The Pentagon suggests Serb security
forces might have attacked civilians after a NATO strike on military vehicles in the convoy. Pentagon
spokesman Ken Bacon says NATO commander Gen. Wesley Clark had received reports that "after the
convoy was hit, military people got out and attacked civilians." "The pilots state they attacked only military
vehicles," NATO says, adding that the "reported incident will be fully investigated once all mission details
have been reviewed." There are also various reports emanating from NATO spokesman and militaries of
Serbian deception in placing dead civilians at the site of the bombing. German Defense Minister Rudolf
Scharping is among those who put the blame on Yugoslav forces. 152
On April 15, NATO acknowledges that it bombed civilian vehicles by mistake: "Following a preliminary
investigation, NATO confirms that apparently one of its planes dropped a bamb.c-n a civilian vehicle
traveling with a convoy yesterday." NATO says the attack was made because military vehicles were
identified in the area. "Serbian police or army vehicles might have been in or near the convoy," NATO
spokesmen state. ‘ -
On the same day, the AFP correspondent in Kosovo, Aleksandar Mitic, Los Angeles Times correspondent
Paul Watson, and two Greek television crew are allowed to go to the scene of the bombing. They find,



it;itégdlpg to ﬂ'lEI-IAFPd]SPatGh, "bp(_{iFS charred or blown to pieces, tractors reduced to twisted wreckage and
re S In ruins.” According to Mitic's report, two convoys, one to the north and one to the south of
I_| ovica, were hit. He quotes one refugee as saying the groups had been bombed three or four times. "the
p an%s circling overhead as if they were following us." The Los Angeles Times reports small craters and
aiE:-n{l I;‘p'mnants found at the scene with U.S. markings, and reports eyewitness accounts of explosions in the
» which the newspaper says indicates the use of cluster bomblets), extensive shrapnel dispersion. and the
urned bodies of refugees. Tractors pulling the refugees on wagons were destroyed, suggesting, the Times
iﬂ}'& that the infrared heat-seeking "sensors” on the bomblets (sic) mistook the tractors for tanks. Cluster
omb remnants, small craters and destroyed tractors are reportedly found at Meja, about three miles west of
Djakuvmq, and also about nine miles away. east of Djakovica. 153
H”,’“aﬂ Rights Watch spoke with two witnesses to the April 14 bombing in Meja, one of whom was
seriously injured. Safet Shalaj from Junik had a large scar on his back and leg due to his injuries from the
NATO bombing. He said:
[t was April 14, around 12:45 p.m. There were seven or eight tractors and some cars. NATO bombed us. It
was a civilian convoy with two or three pitzgowers in front and the [Yugoslav] army behind us burning
houses. After the bombing they took us into a house with Serbian police. In my tractor, fourteen people
died. I'm not angry with NATO. Only that they can now help me find my children. 154

Kole Hasanaj from Meja told Human Rights Watch:

NATO bombed the convoy on Wednesday, April 14, around 2:00 p.m. It was a convoy from Junik. When
the aircraft were in the sky then the military vehicles mixed with the column. [ counted twenty-three killed
peopl_e from the tractors. There were others around, maybe twenty-seven or twenty-eight. NATO bombed

- tve times. No military vehicles were damaged. After the bombing, they [Serb forces] went into the hills.
The Albanians staved in my house for about three hours. 155
On April 16, NATO spokesman Jamie Shea and Brig. Gen. Giuseppe Marini state that "in one case and one
only, we have proof of civilian loss of life. Otherwise, we are sure that we targeted military vehicles.”
NATO admits that the pilot of a U.S. F-16 fired on what he believed to be military trucks, and expresses
"deep regret." There is confirmation that fragments of Mk 82 500 Ib. unguided bombs found at the scene
were indeed used. 156
On April 19, a new version of events emerges. NATO admits that about a dozen planes were involved in
attacks on more than one convoy, dropping a total of nine bombs, NATO makes public a voice recording of
one of the pilots responsible for bombing the first convoy, who says the vehicles in question are "of a
military type." As for a second convoy, NATO claims it had been targeted because its "pace and formation
were of a typically military nature."
"This is a very complicated scenario and we will never be able to establish all the exact details," says U.S.

Brig. Gen. Daniel Leaf, commander of the 31* Wing at Aviano, Italy, where the F-16s originated. Leaf
suggests that after NATO aircraft attacked military vehicles, Serb forces attacked refugees in the rear with
cluster bombs and grenades. He denies that NATO used cluster bombs in an attacks in the area. 157
The news media later reveals that one of the U.S. pilots responsible for the bombings had been warned by a
British pilot that the convoy included civilians, NATO later admits that the recording made public on April
19 had no connection with the bombing of the convoys, but was just an example of pilot "chatter."

he Yugoslav government provides forensic detail of the incident in its White Book. Human Rights Watch

" also received photo documentation of the deaths from the Ministry of Health. 158

20. In 2:25-3:30 p.m. attacks on an unidentified bridge or on a military convoy near the suburban quarter of
Pavlovac south of Vranje in southeastern Serbia, two civilians are killed and at least one is wounded.
Milica Stojanovic (12) and Mijalko Trajkovic (63) are killed.

According to the Yugoslav government, they are killed by cluster bombs. 159 It says that Pavlovac houses
are hit by cluster bombs. "Several people were killed and gravely wounded," the Yugoslav government says.
Damage is reported to a bridge on the Presevo-Vranje motorway, with civilian facilities along the motorway
also damaged. 160 Another report says that the Vranje-Bujanovac road was targeted. 161

Human Rights Watch visited the site (N4229656/E02151770) on August 12, inspected the damage and
interviewed eyewitnesses. Eyewitnesses said that four weapons exploded next to the E-75 highway at about
3:00 and 4:00 p.m. on April 14. They speculated that a military convoy on the highway was the target. A
highway bridge some one kilometer south of the site was also bombed at about the same time. There is no
particular evidence of the use of cluster bombs, though it remains a possibility. The Yugoslav government
provides forensic detail of the incident in its White Book. Human Rights Watch also received photo

documentation of the deaths from the Ministry of Health. 162

April 15



1211}:: EIIF Yug?sl&vﬁ government reports that two "raids" are carried out with cluster bombs against largets in
age of Raljan, Presevo municipality in southern Serbia, and that eight "people" are killed in these

attacks. 163 It reports attacks between 11:00 a.m.-12:10 i je, Bij j
1 :00 am.-12:10 p.m. in the area of V
Bujanovac, and Prohor Peinjski. 164 d PO o R

22. One civilian is killed at 2:20 p.m. near the Hotel "Baciste" in the Kopaonik mountains in southern

Serbian during the collection and clearin jevic is ki i
: g of cluster bombs. 165 Mladen Stanojevic is killed during the
clearing process. The cluster bomb attack oceurred at 12:40 a.m. on April 13. ]{6_& E

Human Rights Watch received photo documentation of th : .
Ministry of Health. 167 P ntation of the cluster bomb clearing and the death from the

April 16

23. ln_ an attack on an unideqtifiad target, one civilian is killed and two are injured in Ribnice village near
Vranje in southeastern Serbia. Irena Mitic (16) died on April 17 from wounds received on April 16. 168

April 17

24.Ina 2 15 a.m. :'mac-k on the Valjevo "Krusik" factory, one civilian is wounded and dies several days
later. Milisav Micic (37) died several days after he was wounded in front of his house during "the second
attack on Krusik," according to neighbors and eyewitnesses interviewed by Human Rights Watch,
According to the Yugoslav government, {ive "highly destructive missiles" hit the plant. One of the

£ ??mducti?géines was completely destroyed. Damage was also registered in the "Kolubara 2" residential
quarter. 169

I-liurgan ]Rights Watch visited the site on August 7, inspected the damage and interviewed eyewilnesses of
the death.

25. Ina 9:30-10:00 p.m. attack on the Batajnica airfield or airfield related air defenses west of Belgrade,
Milica Rakic (3) is killed and another civilian is wounded. 170 The gitl was killed by shrapnel while in the
bathroom on the second floor of her apartment (Flat no. 2) at 8 Dimitrije Lazareva-Rase street. 171

Human Rights Watch visited the site (N4453977/E02017362) on August 7, inspected the damage and
interviewed eyewitnesses. Evidence indicated that a weapon-possibly a cluster bomb submunition-exploded
near the apartment building window. There have also been Yugoslav rumors that a cruise missile shot down
by Yugoslav air defenses exploded in this neighborhood. The Yugoslav government provides forensic detail
of the incident in its White Book. Human Rights Watch also received photo documentation of the death from
the Ministry of Health. 172

26. After a reported cluster bomb attack in the vicinity of the village of Kamena Glava, Urosevac
municipality, in Kosovo at 3:30 p.m. on April 17, three civilians are injured. Two civilians subsequently die
~gn April 18. 173

© April 19

27.Inan 11:07 p.m. attack on the Nis airfield and Stefan Sindjelic military barracks in the southeastern
Serbian city, one civilian is killed and between nine and eleven are reported wounded. Milen Milojkovic is
killed at 5/17 Koste Vujinovica street. 174 Tanjug reports that the "industrial area" of Nis to the east of the
airfield is hit, killing one and injuring nine. 175 The Yugoslav government reports damage to several houses
in a Roma quarter, damage to the Duvanska Industrija Nis (DIN) tobacco production plant, the "Kopaonik"
trade company (a general merchandise depot), a "cattle fodder silo," and the "Crveni krst" railway station,
all east of the airfield. 176 Other reports state damage is caused in the Sljaka (Saka) neighborhood just to the
southeast of the airfield, and on Bujmirska, Lipovacka, and Sarajevska streets. A "huge" crater is left on
Bujmirska street. 177

Human Rights Watch visited the sites on August 13, inspected the damage, collected documentation, met
with civil defense and DIN company officials, and took eyewitness testimony. The Stefan Sindjelic barracks
is located at 12, Februara Boulevard, directly adjacent (to the southeast) of the DIN tobacco production
plant. "Kopaonik" trade companyis across the street from the tobacco plant and between the barracks and the
railway station. The railway station is between the Kopaonik company and the Nis airfield.

Nis civil defense officials stated that five weapons-four "missiles" and one "guided bomb"-were dropped in



Nis on April 19. The Yugoslav government provides forensic detail of the incident in its White Book. DIN

also provided documentation of dama i i
g _ ge to the factory from a single weapon which |
outside the perimeters of the military barracks. 178 v ¢ ¥ i 1ot

April 21

28.Ina 12_:QU p.m. attack on an unidentified target near Djakovica in Kosovo, five civilians are killed and
;?ijen sixteen and nineteen are wounded. Killed are: Ivan Ivancevic (7), brothers Davor (29) and Radivoje
(27) L larevic, Marko Ivanovic (4), and Gordana Ilic (75). Predrag Ilkic (3) is reported sent Lo the Pristina
Hospital In critical condition. The "Majino (Majno) naselje" (Maja) refugee camp in the southern part of the
town is hit in the attack. Nineteen other Serb refugees from Republika Srpska are in the Djakovica hospital,
according to the Yugoslav government, 179 According to the Yugoslav government, ten civilians are killed
and sixteen are wounded. 180 Tanjug reports five killed and sixteen wounded. 18] A doctor at the
Djakovica hc-gpﬂal told Human Rights Watch that nineteen civilians were admitted to the hospital after the
attack on Majno naselje, which he said he thought was an agricultural company. 182

The Yugoslav government provides forensic detail of the incident in its White Book.
April 22

29, lq a‘n‘aﬁe_mqon attack on an unidentified target in the southern or southeastern suburban area of’ Vranje,
one civilian is killed. Dalibor Tasic (17) is killed. 183

pApriI 23
30. In a 2:06-2:20 a.m. attack on the Radio Televizija Srbija (RTS) Studio on | Aberdareva street in central
Belgrade, sixteen are killed and another sixteen are wounded. Killed are: technician Darko Stoimenovski
(26), technician Nebojsa Stojanovie (27), security guard Dragorad Dragojevic (27), video mixer Ksenija
Bankovic (28), make-up artist Jelica Munitlak (28), security guard Dejan Markovic (30), cameraman
Aleksandar Deletic (31), technician Dragan Tasic (31), producer Slavisa Stevanovic (32), program designer
Sinisa Medic (33), foreign programming specialist Ivan Stukalo (34), security officer Milan Joksimovic
(47), program operator Branislav Jovanovic (50), set decorator Slobodan Jontic (54), mechanic Milovan
Jankovic (59), and program director Tomislav Mitrovic (61) . 184 The RTS initially reported that
morepersons may still be missing who were known to have been inside the building during the bombing,
185 but it is now believed that all bodies have been recoverad.

About one hundred journalists and technicians were reported working in the complex when the bombing
occurred. Producing and directing rooms and equipment were completely destroyed. There was damage
to neighboring buildings, including the "Dusko Radovic" Theater next door. 187
Human Rights Watch visited the site (N4448615/E02028195) on August 5, inspected the damage to RTS
and surrounding buildings and took eyewitness testimony. The damage to the St. Trinity Russian Orthodox
and the 5t. Marco Serbian Orthodox churches consisted on broken windows and other minor effects from
the nearby blast. The theater, across a courtyard from the RTS building, received major damage. The
/~Yugoslav government provides forensic detail of the incident in its While Book. Human Rights Watch also
feceived photo documentation of the deaths from the Ministry of Health. 188
At least one JDAM precision-guided munition (PGM) dropped by a B-2 bomber was used in the attack,
according to Air Force sources.

April 24

31. In an 11:30 a.m. attack on an unidentified target, the Yugoslav government reports that five civilians are
killed and two "gravely" injured when cluster bomblets fall in Doganovic village in Kacanik municipality
south of Urosevac on the Macedonian border in Kosovo. 189 Five Albanian boys from the Kodza family are
reported killed when they pick up an unexploded bomblet: Edan (3), Fisnik (9), Osman (13), Burim (14),
and Valjdet (15). 190

32. In a 3:00 p.m. attack on an unidentified target in the village of Velika Dobrinja, Lipljan municipality, in
Kosovo, one civilian is killed and five are wounded. Arta Lugici (6) is killed, while her brothers Egzon (8)
and Neron (7) and sister Arijeta (7) are wounded. Their parents, Gentijana and Arif Lugici, receive light
injuries. The wounded boys are placed in the surgical ward of the Pristina hospital. 191

April 27



33. tIln al2:l 5-12:30 p.m. attack on the Jovana Jovanovica Zmaja street army barracks in Surdulica in
fv?lu 1eastern Serbia, eleven civilians are killed and as many as one hundred are wounded. Killed are

adimir Milic (12), Miljana Milic (15), Miomir Miovanovic (17), Stanisa Djordjevic (22), Vesna Milic
(37), Aleksandar Milic

37),D I ic (39), i 1 i
could not be positively gdeﬂtiﬁ:jg_ﬂn vanovic (39), Stana Rasic (47), Stamenka Milic (66). Two corpses

Weapons landed outside the barracks perimeter and cause damage and casualties in the nearby residential
gl;:as Dnij J. Zmaja (Nos. 1-28), Miroljuba Stanojevica (Nos. 4-8), Jugoslovenska (Nos. 51-112), Stojana
menkovica

\ (Nos. 1-40), and Drinske Divizije (No. 8-63) streets, with lesser damage on Beogradska,
Branislava Nusica, and 5 Septembrastreets, 192 There are widespread reports of sixteen dead, twelve of
them being children agedfive to twelve. 193 Other reports stated some twenty dead, including twelve
children, and over one hundred are wounded, including twenty-four seriously. 194
Serbian Vice Premier Dragan Tomic escorted more than eighty domestic and foreign correspondents to view
the damage in Surdulica. He states that the youngest victim was barely three years old, and that the attack
killed "at least" twenty people, sixteen of whom have been identified so far, six of them children,
Spokesman for the Yugoslav Foreign Ministry Nebojsa Vujovic told the correspondents in Surdulica that
the town has been hit by 175 "missiles" since April 6. 195
On April 28, NATO admitted hitting the residential area of Surdulica, when a weapon intended to hit the
army barracks overshot its target. 196 Speaking at NATO in Brussels, Brig. Gen. Giuseppe Marani said:
"After more than 4.000 attack sorties, one bomb went astray. We put all our effort in avoiding collateral
damage. Things like this can happen and in fact they happened."
Human Rights Watch visited the site (N4241297/E02210787) on August 12, inspected the damage and took
{~ yewitness testimony. According to eyewitness reports, the civilians killed were in the house belonging to
Aleksandar Milic on 1.J. Zmaja street. Neighbors took shelter in the Milic house because it was a new house
built of strong materials, and had a basement. Eyewitnesses said that eleven corpses were recovered.
Stojance Petkovic, a neighbor who was in the Milic house when it was hit, says that there were ten people
inside (and all but him died). Another eyewitness said, "Eleven people died in that house, and nobody else
was killed" in the neighborhood. 197 The Yugoslav government provides forensic detail of the incident in

its White Book. Human Rights Watch also received photo documentation of the death from the Ministry of
Health. 198

April 28

34. In 12:30-3:00 p.m. attacks on Golubovac airfield south of Podgorica in Montenegro, one civilian is
killed and three are wounded. Paska Prenkovo Juncaj (61), an Albanian, is killed, and three civilians are
wounded in Sipeanik village. Attacks are reported on the Golubovac airfield near Podgorica, as well as on
Montenegrin targets at Bar and Bijelo Polje. Cluster bomblets land in the villages of Gosici and Mataguzi,

just to the east of the airfield. 199 The Yugoslav government provides forensic detail of the incident in its
White Book.

35.In an 11:35 p.m. attack on an unidentified target in Prizren in Kosovo, four civilians are killed and some
wenty are wounded. The names of the dead are reported as two-and-a-half-year-old Kasandra, Becir (14),
aiaksun (22), and Djulja Zuljfuri (25), all from the Roma settlement on Podrimska street. Djulja Zuljfuri
was pregnant at the time of her death.About fifty houses in the Roma settlement, are damaged or destroyed.
200 The Yugoslav government provides forensic detail of the incident in its White Book.

April 29

36. In an attack on Slatina airfield near Pristina, three civilians are killed. Berisha Braim (age unknown)
and two sons, Daut and Basti, are killed in Ariljaca village (near Goles) (15 km west of Pristina). 201

37. In 12:58-4:35 a.m. attacks on the Ostruznica highway bridge over the Sava river south of Belgrade, one
civilian is killed. Nebojsa Arsic (35) died on the bridge in his car. 202 Both the highway and railroad
bridges in Ostruznica were bombed. 203

Human Rights Watch visited the site (N4444436/02019342) on August 5 and inspected the damage. It also
received photo documentation of the death from the Ministry of Health. 204 The Yugoslav government
provides forensic detail of the incident in its White Book. A precision-guided munition (PGM) was used in
the attack.

April 30



gge ‘13;1 a 2“:1.20—2:.:-{) a.m. attack on U‘IEP ‘!fqgos_lav_Armnyinistry of Defense headquarters on Kneza Milosa
w3 In downtown Belgrade, one civilian is killed and four are seriously wounded. Another two dozen
I :jans are lightly wounded. Sofija Jovanovic (23), who sustained injuries, dies on May 2. 205 A security
B?EDT (Imllcgman), Nenad Nikolic, at his Ministry of Foreign Affairs post across the street from the Ministry
g efense, is also kl”t?d: 206 The Yugoslav Army/Ministry of Defense headquarters building and the
ederal and Serbian Ministries of Internal Affairs, all on Kneza Milosa street, are bombed. 207

Human Rights Watch visited the site on August 4, inspected the damage and took eyewitness testimony.
Jovanovic was killed at 7 Vardarska street (N4447714/E02028904), about 1,400 meters from the ministry
he.f,ldquarlters_ T.hrere was also a direct hit on 57 Maksima Gorkog street (N4447666/E02028719) and the
adjacent "Zlatni ovan" restaurant, and a weapon or shrapnel landed in the street at the corner of Vardarska
and Maruliceva streets creating a ten foot crater (N4447698/E02028834). Damage was also observed to
surrounding apartments, stores and businesses. The Yugoslav government provides forensic detail of the

incident in its White Book. Either a JDAM precision-guided munition (PGM) delivered by a B-2 bomber or
a cruise missile was used in the attack,

39. In a 3:15 p.m. attack on the "old bridge"over the Zapadna Morava river in the center of Trstenik in
central Serbia, two civilians are killed and fifteen are wounded, one seriously. 208 Dejan Djordjevic (40)
and Nadezda Petrickovic (44), both of Grabovac village, are killed on the bridge. 209

The Yugoslav government provides forensic detail of the incident in its White Book. Human Rights Watch
received photo documentation of the deaths from the Ministry of Health. 210 A precision-guided munition
/~PGM) was used in the attack.

40. In a 10:10 p.m. attack on the bridge over the Lim river in Murino, Montenegro (near the Albanian
border), six civilians are killed and seven are wounded. The dead are reported as Julija Brudar (10), Olivera
Maksimovic (12), Miroslav Knezevic (13), Vukic Vuletic (45), Manojlo Komantina (age unknown), and
Milka Kocanovic (possibly Kovacevic) (age unknown). 211 The Yugoslav government initially reports one
person killed and two wounded. 212 The next day it reports four people killed and eight wounded. 213 Still
later it reports five civilians killed and eight children wounded. 214

The Yugoslav government provides forensic detail of the incident in its White Book. A precision-guided
munition (PGM) was used in the attack.

May 1

41. In a 1:40 p.m. attack on a bridge over the Lab river near the village of Luzane, twelve miles north of
Pristina in Kosovo, a bus is hit, killing thirty-nine and injuring thirteen. 2135 The "Nis Express" passenger
bus is hit on a bridge and plunges into the river. 216 The Yugoslav press reports, quoting Leposava
Milicevic (the Serbian Health Minister), that forty-seven passengers are killed and sixteen are heavily
wounded. 217 The Yugoslav government reports that "aircraft also bombed the ambulance which came to
f__{mlp the victims when one doctor was injured." 218
NATO admits destroying a civilian bus, saying that the bus appeared after an attacking aircraft released its
weapon against the bridge, which it described as a key military route. 219 NATO's Col. Konrad Freytag
said: "Unfortunately, after the weapon's release, a bus crossed on the bridge but was not seen by the pilot
whose attention was focused on his aim point during weapon trajectory.”
The Yugoslav government provides forensic detail of the incident in its White Book. Human Rights Watch
received photo documentation of the deaths from the Ministry of Health. 220 A precision-guided munition
(PGM) was used in the attack.

42. In an attack on unidentified targets near the village of Jablanica south of Prizren in Kosovo, two
civilians are killed and sixteen are wounded. Killed are Azemina Murati (38) and Ahmet Murati (88). Some
twenty homes are destroyed and another fifty are damaged. 221 The Yugoslav government reports that three
children and two adults are killed by a cluster bomb. 222 The Yugoslav government provides forensic detail
of the incident in its White Book.

43. In an attack on unidentified targets in the suburb of Kule in Prizren in Kosovo, seven are killed and
fifteen are wounded. Four members of the Berisha family are killed and seven are wounded. A weapons
crater is caused on Alji Tarambabe street. 223 The Yugoslav government provides forensic detail of the
incident in its White Book.
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May 2

4‘1;.1“ 3,5: 15 p.m. attack on the military barracks in the northern part of the city of Sremska Mitrovica in
Jvodina, one civilian is killed. Ljiljana Veliki (39) is killed in her house at No. 123 Milosa Obilica street,

- . 0 u U‘SI.

45. In a 9:40 a.m. attack on Serbian MUP buildings in Kosovska Mitrovica in Kosovo, two civilians are

killed. Milomir Aksentijevic (age unknown) and Hashima Meshehrani (age unknown) are killed when a
weapon lands on the "Kosmetput" asphalt factory. 225

May 3

46. In an attack between 11:45 a.m. and 13:30 p.m. in the area of Savine Vode in northwestern Kosovo. a
bus and car are hit, killing seventeen and injuring forty-four civilians. Aircraft hit the "Djakovica Prevoz"
bus on its regular Pec-Rozaje route and a VW Golf Jetta car. 226 After being hit by two weapons, the bus
burst in flames. Forty-three casualties from the bus and the adjacent automobiles were reported admitted to
the Pec hospital. 227 Cluster bomb use is reported. 228

NATO denied its planes were responsible for the attack, saying that it could find "no evidence" linking it
with the incident. 229

The Yugoslav government provides forensic detail of the incident in its White Book. Human Rights Watch
also received photo documentation of cluster bomb remains and of the deaths from the Ministry of Health.

[

May 4

47. At 3:00 p.m., a Ford Escort civilian passenger car is destroyed by the delayed explosion of a cluster
bomb submunition on the Pec-Rozaje highway near the site at which the civilian bus had been hit on May
3. Jovan Otasevic (22) from Plav municipality is killed and one person is reported to be wounded. 231

May 7

48. Inan 11:20-11:40 a.m. cluster bomb attack on the Nis airfield in southeast Serbia, fourteen civilians are
killed and twenty-eight are wounded. Those killed are Ljiljana Spasic (26), Gordana Sekulie (29), Sasa
Miljkovic (33), Dragisa Vucic (35), Bozidar Veljkovic (38), Ljubisa Stancic (48). Aleksandar Deljanin (50),
Bozidar Djordjevic (57), Slobodan Stoiljkovic (61), Vera [lic (65), Zivorad Ilic (71), Gerasim Jovanovski
(84), and Trifun Vuckovic (86). Ljiljana Spasic, killed on the corner of Jelene Dimitrijevic and
Sumatovacka streets, is nine months pregnant. A fourteenth victim, Milutin Zivkovic (74), dies on May 8.

232

Cluster bomblets fall in three areas: near the Pathology building of the Nis Medical Center in southeast Nis;
in the town center near the Nis University Rector's Office, including the area of the central city market
~~wlace, the bus station near the Nis Fortress, and the "12 February" Health Center; and near a car dealership
and the "Nis Express" parking lot across the river from the fortress. Unexploded bomblets are reported on
[jube Nenadovica St., Sumatovacka St., Franca Rozmana St., and Anete Andrejevie St. It is reported that
"there are several hundred unexploded cluster bombs in the city center." 233
Initial Yugoslav government reports state that fifteen civilians are killed and more than sixty are wounded.
234 Later reports state thirteen civilians are killed and twenty-nine are wounded, eighteen gravely and
eleven lightly. The Yugoslav government also reports that 120 housing units are damaged and forty-seven
destroyed, and that fifieen passenger cars are also destroyed. 235
NATO confirms that it attacked the Nis airfield on May 7. 236 There are other reports that the Jugopetrol
fuel storage depot in northwest Nis is also targeted. 237 On May 8, NATO Secretary General Solana
states that it "WATO has confirmed that the damage to the market and

clinic was caused by a NATO weapon which missed its target. This strike was directed against the Nis
airfield utilizing cluster munitions. The attack was aimed at destroying Serbian aircraft which were parked
on the airfield, air defence systems and support vehicles, targets to which

cluster munitions are appropriately suited. Once again of course civilian casualties were never intended and
NATO regrets the loss of life and injuries inflicted."

NATO states that U.S. aircraft dropped CBU-87 cluster bombs in the airfield attack. According to
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EJCQTE?&;P;{:IJI 7 Gen.d Walter Jertz says: "I can tell you that we did not target-repeat we did not target-civilian
burrlfbs o ‘h}'v&t‘:t O not target any civilian targets whatsoever." He further states: "We were using cluster
sl 1}?11 e!’i is target because, as [ already mentioned, cluster bombs are used in aerial targets where we
il r:; u} ateral damage could not occur, and it would be speculation if | would continue on the reason
] 54 b e of the clusters ubwouslly {Eld g0 astray, maybe because of atechnical malfunction or they could
1ave been inadvertently released.” 238 According to U.S. Air Force sources, the intended target was the
airfield and the cluster bomb container failed to open over the airfield, but opened right after release,
projecting submunitions to a great distance.

Human Rights Watch visited the sites on August 11, inspected the damage and interviewed eyewitnesses.
There were two areas where civilians were killed: near the town marketplace on Anete Andrejevic,
Sumatovacka, and Jelene Dimitrijevic streets near the Nisava river; and near the Clinical Center on Ljube
Nenadovica street. The closest to the airfield is more than 1.5 kilometers from the base perimeter; the
Clinical Center is close to six kilometers from the airfield. Eyewitnesses also said that several people were
injured at the "12 February" Health Center on Jelene Dimitrijevic street.

Human Rights Watch also observed a small military barracks on the banks of the Nisava river to the west of

the O?tubcr Revolution bridge, and the 3" Army Headquarters building in downtown Nis at "Yugoslav
Army '+square in the downtown. Though NATO did not report attacks on these installations, both were
extensively bombed, and could have been the objects of attack on May 7 (see also May 8). Nis civil defense
officials stated that eight weapons-four "guided bombs," two cluster bombs, and two unexploded bombs-
were dropped in Nis on May 7. The Yugoslav government provides forensic detail of the incident in its
White Book. Human Rights Watch also received photo documentation of the deaths from the Ministry of
Health. 239

ET?#S'. Inan 11:50 p.m. to midnight attack on what was wrongly identified as the Yugoslav Federal Directorate
for Supply and Procurement (Yugoimport FDSP) at 2 Umetnosti Boulevard in New Belgrade, the Chinese
Embassy compound is mistakenly hit, killing three and injuring twenty Embassy staff members. 240 The
three Chinese nationals killed include Hi Hinhu (31), Zhu Jing (28). and Shao-Jin Juan (48). 241 At the
moment of the attack, fifty people were reported in the embassy buildings. 242

According to the U.S. government, at 2146 Zulu time (GMT) (about midnight local time in Belgrade) on
May 7, 1999, a B-2 dropped five Joint Direct Attack Munitions (JDAM) 2000 lb. GPS-guided bombs on the
target designated as the FDSP building but which was, in fact, the Chinese Embassy. 243 According to U.S.
government sources, the street address of the FDSP headquarters (the intended target) was known as
Bulevar Umetnosti 2 in New Belgrade. During a mid-April "work-up" of the target to prepare a mission
folder for the B-2 bomber crew, three maps were used in an attempt to physically locate this address within
the neighborhood: two local commercial maps from 1989 and 1996, and one U.S. government (National
Imagery and Mapping Agency or NIMA) map produced in 1997. None accurately identified the current
location of the Chinese Embassy. CIA Director George Tenet says that there were people at the CIA and at
the Department of Defense who had an intimate understanding of the Belgrade environment, but they were
not consulted in this process. 244
Human Rights Watch visited the Chinese Embassy site (N4449483/E02025147) located at Tresnjin cvet
~street No. 3 on August 4, and inspected the damage and the surrounding area. It also located the location of
’ﬁhe FDSP headquarters at Bulevar Umetnosti 2, some 300 meters away from the Chinese Embassy. The
Yugoslav government provides forensic detail of the incident in its White Book. Human Rights Watch also
received photo documentation of the deaths from the Ministry of Health. 245

50. In an 11:50 p.m. attack on the Hotel Yugoslavia, on No. 3 Bulevar Nikole Tesle in New Belgrade, one
civilian is killed and three are wounded. Andjelko Nincic (age unknown) is killed. The Yugoslav Whire
Book identifies him as "a refugee residing in the hotel." 246 Other reports say he is a member of the board of
the Socialist Party of the Republika Srpska. 247

A precision-guided munition (PGM) was used in the attack. NATO confirms that it attack the "Hotel
Jugoslavia," which it calls "a location being used as a barracks for Arkan's Tigers in Belgrade and as an
alternate MUP Headquarters. The hotel has long been under Arkan's control. He owned the casino as well as
the sport club. Since the air campaign began, his forces took over the whole building and have used it as a
Command Center for operations in Kosovo." 248 ‘

Human Rights Watch visited the site (N4449267/E02024976) on August 4, inspected the damage and
interviewed eyewitnesses. Human Rights Watch was able to confirm that the casino area of the hotel was
being used by paramilitary groups. The hotel itself was occupied, eyewitnesses said, mostly by government
officials and guests of the government. The Yugoslav government provides forensic detail of the incident in
its White Book. Human Rights Watch also received photo documentation of the death from the Ministry of
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Health, 249
May 8

gli Ina 4:03‘4:_25 p-m. attack on the concrete "12 February” bridge over the Nisava river in downtown Nis
!'E t:ueen, two civilians are killed. Initially, it is reported that one person is seriously and ten people are
ightly wounded, and damage is caused to the Greek consulate, a car dealership, and the Nis Express parking

:3; 11::]?;;}' 5;_?_ on Stanka Paunovica street is also reported hit. 250 Later press reports state that two persons

f’k precision-guided munition (PGM) was used in the attack. NATO confirms that it attacked Nis airfield, a
hlghway_brldge" in Nis, and the Nis petroleum storage site on May 8. 252
Human Rights Watch visited the site (N4319395/E02153439) on August 11, inspected the damage and
interviewed eyewitnesses. The bridge is located on Oktobarske Revolucije street, an extension of 12.
Februara Boulevard. The Greek consulate is on the north bank of the river, on Kej Mike Paligorica street.
The bridge was hit with one weapon, which did damage to the west side of the roadway (the bridge was not
further damaged). Another crater [rom an errant weapon was observed further west on the bank of the
Nisava river across from the "Rudo" factory. This crater was close to a small military barracks on the banks

of the Nisava river (see comments on May 7). The 3™ Army Headquarters building in downtown Nis at
"Yugoslav Army" square is also only a few hundred meters away. [t seems possible that the bridge was not
the object of the attack (the "highway" bridge reported attacked by NATO is assumed not to be this
downtown road bridge). Nis civil defense officials stated that ten weapons-five "missiles" and five "guided
bombs"-were dropped in Nis on May 8.

May 10

52. In an attack on an unidentified target near the Lipljan suburb of Staro Gacko (Gradsko) in Kosovo.
three civilians are killed and four are wounded. Dragana Dimic (4), Rosa Jankovic (age unknown) and
Bosko Jankovic (age unknown)are killed. 253 The Yugoslav government says that three civilians are killed
and four are "gravely" wounded while several family houses are damaged. 254 The incident is reported as
occurring both at 1:15 a.m. and at 10:30 a.m.

53.Ina 3:11 p.m, attack believed to be on the "Sloboda" factory/ordnance repair facility in Cacak in central
Serbia, four are killed and twelve to thirteen wounded. Killed are Dragan Obrenic (29) and Velija
Dzemailovie (44) on Kulinovacko Polje 111 street. Milos Joveic (46) and Nasko Ristic (50) are killed in a
truck on the same street. 255 The attack occurs in the Cacak eastern industrial zone less then a kilometer
from the town center. The "Cer" Appliances factory and the "Hidrogradnja" Construction Company are
damaged to the north of the area where civilian casualties occurred. O Many houses are also reported
"leveled to the ground” during the attack on the industrial area. 1 The clothing factory "1. Oktobar” is
reported damaged. 2 Some reports place this attack at 11:05 a.m. on May | 1, but they are incorrect.

The Yugoslav government provides forensic detail of the incident in its White Book. Human Rights Watch
hﬁlso received photo documentation of the deaths from the Ministry of Health. 3

May 11

54. In 11:20 a.m. attacks on the Nis airfield and the Jugopetrol storage site, two civilian are killed and four
are wounded, Zoran Nikolic (possibly Nikovic) (40) is killed immediately and security guard Goran Aleksic
dies several days later at the VMA (Military Medical Academy) hospital in Belgrade. 4 The Yugoslav
government reports that the "Energogas" storage facility in northwestern Nis is attacked during a visit of a
Serbian Parliament delegation. It stated at the time that one person was killed, and five were wounded. The
Yugoslav government also reported that the Nis Airport was targeted. 5 Tanjug reports that the Vice
President of the Socialist party of Serbia Dusan Matkovic and the Vice President of the Yugoslav Assembly
Republic Council Gorica Gajevic, who were part of a delegation visiting the Jugopetrol complex, were
wounded in the attacks. 6 Cluster bombs are reported as having been used, but this was disputed by Nis
officials. 7

NATO confirms attacks on both the airfield and the Nis "petroleum storage site" on May 11. §

Human Rights Watch visited the Jugopetrol site on August 13, inspected the damage and interviewed
eyewitnesses. Officials at the site stated that security guard Milorad Cukic was also gravely injured, and at
the time of the Human Rights Watch visit, was still rehabilitating. Nis civil defense officials stated that
eleven weapons-ten "missiles" and one unexploded weapon- were dropped in Nis on May 11. The Yugoslav
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government provides forensic detail of the incident in its White Book. Human Ri i
C ! ights Watch also received
photo documentation of the deaths from the Ministry of Health. 9 . I

15‘36111_ 3_3:30 p-m. attack on the Vladicin Han road bridge over the Juzna Morava river in southeast Serbia.
10 Tt]:_:wbw‘ms are Killed and three are wounded. Gordana Nikolic (18) and Milan Ignjatovic (19) are killed.
e bridge in the center of the town, as well as a nearby department store, are destroyed. 11

ﬁ; i%fgglghoﬁg;l:if.d Eumtmn (PGM) was used in the attack. NATO confirms attacking the Vladicin Han
Human Rights Watch visited the site (N4242353/E02203747) on August 12, inspected the damage and
interviewed eyewitnesses. Eyewitnesses stated that the bridge was attacked four times on different
occasions. The fourth attack was the one which ultimately destroyed the bridge, they said. Milan Ignjatovic
and Gordana Nikolic were killed during the first attack. They were some 500 meters away and were
knocked down by the blast created by the explosion. Townspeople said that they thought another town
bridge was more likely to be attacked (the main one leading to Surdulica). The bridge that was actually
attacked was not on the main highway nor was it the access route to the older secondary north-south road in
Yugoslavia; it only connects the town center over the banks of the river.

The Yugoslav government provides forensic detail of the incident in its White Book.

56. In an attack on an unider}tiﬁed target south of Nis, one civilian is killed in Orlane village, near Doljevac
in Serbia. Jagoda Mladenovic (63) is killed by a weapons explosion while working in a field. 13

The Yugoslav government provides forensic detail of the incident in its White Book. Human Rights Watch
[ lso received photo documentation of the death from the Ministry of Health, 14

May 13

57. In an 11:50 p.m. attack on Yugoslav Army forces in the field, a refugee camp on the Prizren-Suva Reka
primary road, near the village of Korisa in Kosovo, is bombed, killing at least forty-eight and as many as
eighty-seven, and injuring as many as sixty. 15

The Yugoslav government initially reports "at least seventy-nine civilians were killed, and more than fifty
wounded," when aircraft attacked a convoy of about 500 ethnic Albanians hiding in the near-by woods. 16
Another Yugoslav government report stated that initial and still incomplete data indicates that eighty-four
people were killed and over one hundred were wounded (" Yugoslav citizens of Albanian nationality, mainly
women, children and the elderly"). 17 Yugoslav and western press reports ultimately put the death toll at
eighty-seven, a number repeated by the U.S, State Department, 18 The UN Kosovo High Commissioner for
Human Rights also quotes eighty civilians killed. 19
The Yugoslav government also claimed the use of cluster bombs, and the White Book, Volume [I, contains
photographic evidence of remains of tactical munitions dispensers (TMDs) from the site. 20 Tanjug also
reports that NATO used "thermo-vision bombs that develop high temperature of up to 2000 degrees Celsius
so that they burn even the stone." 21

r—ﬁp an official statement on May 15, NATO says:
:This was a legitimate military target. The Serb claims of an attack involving cluster bombs against a non-
military target are both false. NATO identified Korisa as a military camp and command post. Military
equipment including an armoured personnel carrier and more than ten pieces of artillery were observed at
this location. The aircraft observed dug-in military positions at the target before executing the attack. NATO
cannot confirm the casualty figures given by the Serbian authorities, nor the reasons why civilians were at
this location at the time of the atiack. NATO deeply regrets accidental civilian casualties that were caused
by this attack. 22

Maj. Gen. Jertz states further that

Immediately prior to the attack at 23.30-11.30 p.m.-local time Thursday night an airborne forward air
controller confirmed the target, so the identification and attack system of his aircraft, having positively
identified the target as what looked like dug in military reveted positions, he dropped two laser guided
bombs. Following his attack, he cleared his wingman to also attack the same target using two more laser
guided bombs. Approximately 10 minutes later, the third aircraft engaged the target with gravity bombs,
with six gravity bombs. A total of 10 bombs were dropped on the target. Contrary to Serbian reports, | want
to be very clear that cluster munitions were not used against these targets. 23

On May 14, the first rumors emerge that suggest that Serb troops were using civilians as human shields in
Korisa. Amnesty International says that Korisa had been under attack by VI and MUP forces prior to the
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gg?ﬁ;ﬁ}gn May_ls, AFP quotes a spokesman for SHAPE as saying: "The possibility of human shields is
et numbways exist....But we are not on the ground so we have no way of confirming civilian casualties,
"We ko 3{1 or why they were there in the first place." 24 Visiting Albania the next day, General Clark said:
e oW there is a real threat of human shields all the way through Kosovo." 25 On May 16, a Kosovar
gee who witnessed the NATO strike on Korisa also reported to Deutsche Welle that FRY police forced
g}me 600 displaced Kosovars to serve as human shields there before the attack. 26
n May 15, Assistant Secretary of Defense Kenneth Bacon also says at the DOD News Briefing that

This accident at Korisa did not shake NATO's resolve in any way. The air campaign will continue with
Increasing force, particularly against Serb ground forces and police units in Kosovo.... NATO deeply regrets
civilian casualties.. .. We try very hard to avoid these casualties, but combat is inherently dangerous and
accidents cannot be avoided. ... This mission, like every other, will be reviewed, and the airmen and their
commanders will learn what they can from it and continue. But [ don't anticipate that there will be a
sweeping change, We can't cross legitimate military targets off the list, and we won't.

The Yugoslav government provides forensic detail of the incident documenting civilian deaths in its White
Book. Human Rights Watch also received photo documentation of the deaths from the Ministry of Health.

27
May 17

58. In a 3:30 p.m. attack on the "Jugopetrol" oil depot in Bor in central eastern Serbia, one civilian is killed
and four are wounded. A tractor on the Bor-Slatina-Zajecar road is hit and Dragoslav Grujic (49) is killed

r":a}nd ﬁ::urcl Dglgtr persons are wounded. 28 Houses in the "Elektrolstok” neighborhood are also reported to be
damaged.

The Yugoslav government provides forensic detail of the incident in its White Book.
May 18

59. In a 12:30-12:40 p.m. attack on the Krusik factory in Valjevo in central Serbia, one civilian is killed and
eighteen are wounded. Mileva Krunic (72) is killed in the village (suburb) of Jasenica, when her home was
hit. The home is located some three kilometers from the Krusik factory. 30 Tanjug reports that one person is
killed and thirteen are wounded. 31 The Yugoslav government reports one person killed and twelve
"severely wounded." The government reports damage to the "Oslobodioci Valjeva," "Novo Naselje" and
"Kolubara 2" residential areas, as well as the Valjevo hospital. The nearby villages (suburbs) of Donja
Grabovciicaﬁnd Jasenica (particularly the small village of Krunici) receive damage, and a local blackout was
reported.

NATO states that it attacked the ammunition plant in Valjevo on May 18, the same day as the Krusik plant.

33

Human Rights Watch visited the site (N4418058/E01955215) on August 7, inspected the damage and

interviewed eyewitnesses. The Yugoslav government provides forensic detail of the incident in its White
" Book.

May 19

60. In a 1:15 p.m. attack on what NATO claimed were Yugoslav army and police forces near the Dubrava
penitentiary near Istok in Kosovo, four civilians are killed and two are injured (see also May 21). Three
weapons reportedly hit the penitentiary. Three prisoners and a guard are killed and two prisoners are
wounded. The penitentiary administration building and two wings are hit. 34 Tanjug reports "There are fears
that the casualty toll will rise, as it is difficult to approach the site, where ruins are being cleared. Material
damage is tremendous." Provincial secretary for administration and regulations Jovica Jovanovic said that
one of the wounded prisoners is in critical condition. Three penitentiary employees were lightly wounded,
he added. 35

The Vujindol village on the Istok-Zubin Potok road is also reported hit. 36

NATO states that it attacked an "army facility" in Istok on May 19. 37 NATO spokesman Maj. Gen. Walter
Jertz says that the facility was "a militarily significant target...a military security complex." He says that
precision-guided munitions were used in the attack. 38 ' N _

Among those believed killed by NATO bombing are: Enver Topalli, Abdullah Tahiri, and Gjon Ndrecaj,
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EEL“{?EE&?; May 15, AFP quotes a spokesman for SHAPE as saying: "The possibility of human shields is
sl ¥s exist....But we are not on the ground so we have no way of confirming civilian casualties.
W b t’ar or why they were there in the first place." 24 Visiting Albania the next day, General Clark said;
ok ‘-’if 1ere is a real threat of hm:nan shua]d:‘l, all the way through Kosovo." 25 On May 16, a Kosovar
pocss g Eﬂ‘»g 10 witnessed the NATO sirike on Korisa also reported to Deutsche Welle that FRY police forced
3 1{3{ displaced Kosovars to serve as human shields there before the attack. 26

n May 15, Assistant Secretary of Defense Kenneth Bacon also says at the DOD News Briefing that

This accident at Korisa did not shake NATO's resolve in any way. The air campaign will continue with
ncreasing force, particularly against Serb ground forces and police units in Kosovo.... NATO deeply regrets
civilian casualties.... We try very hard to avoid these casualties, but combat is inherently dangerous and
accidents cannot be avoided. ... This mission, like every other, will be reviewed, and the airmen and their
commanders will learn what they can from it and continue. But I don't anticipate that there will be a
sweeping change. We can't cross legitimate military targets off the list, and we won't.

The Yugoslav government provides fprensic detail of the incident documenting civilian deaths in its White
Book. Human Rights Watch also received photo documentation of the deaths from the Ministry of Health.

May 17

58. In a 3:30 p.m. attack on the "Jugopetrol" oil depot in Bor in central eastern Serbia, one civilian is killed
and four arc wounded. A tractor on the Bor-Slatina-Zajecar road is hit and Dragoslav Grujic (49) is killed
r‘%nd fnufj ng;ar persons are wounded. 28 Houses in the "ElektroIstok" neighborhood are also reported to be
amaged. 29

The Yugoslav government provides forensic detail of the incident in its White Book.
May 18

59. In a 12:30-12:40 p.m. attack on the Krusik factory in Valjevo in central Serbia, one civilian is killed and
eighteen are wounded. Mileva Krunic (72) is killed in the village (suburb) of Jasenica, when her home was
hit. The home is located some three kilometers from the Krusik factory. 30 Tanjug reports that one person is
killed and thirteen are wounded. 31 The Yugoslav government reports one person killed and twelve
"severely wounded." The government reports damage to the "Oslobodioci Valjeva," "Novo Naselje" and
"Kolubara 2" residential areas, as well as the Valjevo hospital. The nearby villages (suburbs) of Donja
Grabovica and Jasenica (particularly the small village of Krunici) receive damage, and a local blackout was
reported. 32

NATO states that it attacked the ammunition plant in Valjevo on May 18, the same day as the Krusik plant.
33
Human Rights Watch visited the site (N4418058/E01955215) on August 7, inspected the damage and
A!éltarviewed eyewitnesses. The Yugoslav government provides forensic detail of the incident in its White
" Book.

May 19

60.Ina 1:15 p.m. attack on what NATO claimed were Yugoslav army and police forces near the Dubrava
penitentiary near Istok in Kosovo, four civilians are killed and two are injured (see also May 21). Three
weapons reportedly hit the penitentiary. Three prisoners and a guard are killed and two prisoners are
wounded. The penitentiary administration building and two wings are hit. 34 Tanjug reports "There are fears
that the casualty toll will rise, as it is difficult to approach the site, where ruins are being cleared. Material
damage is tremendous." Provincial secretary for administration and regulations Jovica Jovanovic said that
one of the wounded prisoners is in critical condition. Three penitentiary employees were lightly wounded,

he added. 35

The Vujindol village on the Istok-Zubin Potok road is also reported hit. 36

NATO states that it attacked an "army facility" in Istok on May 19. 37 NATO spokesman Maj. Gen. Walter
Jertz says that the facility was "a militarily significant target...a military security complex." He says that
precision-guided munitions were used in the attack. 38 )

Among those believed killed by NATO bombing are: Enver Topalli, Abdullah Tahiri, and Gjon Ndrecaj.
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Esll.i IEI? 5:30 p-m. attack on an Army facility in Gnjilane in Kosovo, five civilians are killed and sixteen are
Adg . ¥3gijurad. 39 Killed are Djijan Sabija (25), Vesna Cvetanovic (31), Djurdja Savic (34), Dzevat

emi (39), and Gorica Cuprijanovic (46). 40 Sabija and Ademi are killed at the "Binacka Morava"
construction enterprise. The others are killed at the PIP "Mladost" company cafeteria. 4]

]FTIATO states that it attacked an army facility in Gnjilane on May 19. 42
1e Yugoslav government provides forensic detail of the incident in its White Book.

May 20

62. Ina 1:00-2:05 a.m. attack on the headquarters and barracks of the State Security Service (Sluzba
Drzqv;ne Bez_bcdnostl_ (SDB), also known as the "Office of State Security") on Bulevar Mira in the
DE{IIT}J&"TGDE!CIEI' section of Belgrade, four civilians are killed at the "Dragisa Misovic" Clinical and
Hospital Center (KBC) at no. 64 Bulevar mira. Radoslav Novakovic (47), Branka Boskovic (75), Bosko
Vrebalov (82), and Zora Brkic (82) are killed and numerous patients are wounded. 43

Two women in the process of giving birth and one new born baby are reported wounded. The Clinic of
Neurology was reported "devastated” and buildings of the center for children lung diseases and tuberculosis
and the gynecological clinic and maternity house were reported "demolished.” 44 Serbia state television
reports that emergency services evacuated infants and pregnant women. One woman was in labor when the
bombs hit, the report said. Serbian Deputy Premier Milovan Bojic said that NATO's actions had been
"something history and mankind would never forget." Two women who just gave birth, three babies. one
child and a number of medical staff were also injured. 45

r"There are various unofficial reports regarding the intended target. The Yugoslav government incorrectly

- ieports that a nearby gas station on the "Rakovicki put" in the Topeider sector was hit. 46 Tanjug reports
attacks on nearby military barracks (without further specification). 47 There are also reports of an attack on
the "Jugopetrol" fuel depot in Cukarica quarter (Radnicka street), about 2.5kilometers away on May 20. 48
There is also damage to the Swedish and Swiss Embassy buildings in the Dedinje neighborhood as a result
of the attacks.
NATO states that it attacked "a surface to air missile support facility in Belgrade" and fuel stores "on the
outskirts of" Belgrade on May 20, but makes no mention of attacks on the State Security or the adjacent
Topeider "White House" compound, where the offices of President Milosevic are located, in its daily list of
targets. 49 Responding to press questions, NATO spokesman Jamie Shea says "NATO aircraft targeted
yesterday evening and struck a Belgrade army barracks-1 insist an army barracks- at about 1 a.m. this
morning; 7 laser-guided bombs hit the target, one laser-guidedbomb failed to guide correctly and we can
confirm that it struck the base of a building about 1,500 feet from the centre of the target area...." 50
Human Rights Watch visited the site (N4446580/E02027348) on August 17 and inspected the damage. The
Yugoslav government provides forensic detail of the incident in its White Book. Human Rights Watch also
received photo documentation of the deaths from the Ministry of Health. 51

63. In a midnight attack on the northern Vojvodina Sombor "Naftagas-promet" depot, one civilian is killed
and others are wounded. Nikola Hinic (59) is killed in his home at no. 60 Vuka Karadzica street and the
~Knezevic and Velimirovic homes are destroyed. Other wounded civilians are taken to the local hospital. 532

I"\IATO confirms attacking fuel stores in Sombor on May 20, 53
The Yugoslav government provides forensic detail of the incident in its Whire Book.

May 21

64. In a 5:30 p.m. attack on a MUP police station in central Djakovica in Kosovo, one civilian is killed and
four are "lightly wounded." Ibrahim Gjosi (age unknown) is killed in his home. 54 Yugoslav Aauthorities
report that the town's center is targeted with "six missiles." "The civilian that was killed was in his house
located in this part of the town," the civil defense authorities say, "while the four wounded persons were in a
car at the time of the attack." 55 Human Rights Watch observed damage only to the Djakovica MUP
building. According to a doctor at the Djakovica hospital, twenty-eight people were injured from the attack.

56

NATO states that it attacked a militia station supporting the MUP at Djakovica on May 21. 57
The Yugoslav government provides forensic detail of the incident in its White Book.

65. In an 8:10-10:25 a.m. attack on believed military barracks and assembly areas at Dubrava Penitentiary
near Istok in Kosovo, at least nineteen prisoners are killed and more are wounded (see also May 19). The
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:ﬂgﬁetslav government initially reports nineteen people were killed in the Dubrava Penitentiary, and more
: en were “severely or lightly" wounded. It said that twenty-four missiles were launched causing "huge
amage to most of the buildings in the penitentiary perimeter.” 58

E:;t!l‘ﬁﬂg [255;6{:16 Yugcisﬂfgv press reported from Tanjug that "in days long bombardment of the Penitentiary
Boile. ftidae - Spomle )0 prisoners died, and some 200 were wounded.” On May 27, Tanjug quoted Vladan
. »Judge in Pec's D1_st_n::t C-::-ur_l,_ saying that ninety-six corpses had been pulled from the ruins and that
orty wounded are in critical condition. On May 29, the Yugoslav government stated that "The number of
gﬁsuﬂl_tlﬂs in the Correctional Institution in Istok is increasing. Out of 196 people wounded in the vandal
ombing uf this institution another three persons died, and seven more were taken out from under the
rubble, while the search for the dead continues.” 59 On May 30, Tanjugreports seven more bodies found,
bringing the total to ninety-three killed. 60 The White Book eventually states that ninety-five prisoners are
killed and over one hundred are wounded at the Dubrava Penitentiary. 61
NATO declares that "a barracks and assembly area for the V.J and MUP forces that conduet ethnic cleansing
operations in Kosovo, in the vicinity of a prison, were struck at Istok" on May 21, 62 On May 22, NATQ
S]:_:okesman qu: Freytag states that the prison was on the target list as "an unused prison with an airfield
with a large military facility used by the military forces, Serbian ground forces and special police." He says
that NATO had bombed the "very large complex" twice before and "caused a lot of damage." 63
Human Rights Watch has determined that Yugoslav forces were likely responsible for the majority of deaths
which occurred after the hombing (this accounts for the seeming discrepancy between the estimate of at
least 19 quoted here and the Yugoslav claims of ninety-five dead). According to a separate investigation
undertaken by Human Rights Watch in Kosovo, based upon extensive eyewitness testimony, prisoners were
hunted down inside the penitentiary walls after the May 21 attack, eventually killing another eighty or so
r:nr!soners. The bombing on May 21 caused chaos in the facility. The Yugoslav government states that some
prisoners tried to escape during this time, and the guards were struggling to maintain order. On May 22,
according to eyewitnesses, prison officials ordered the approximately 1,000 prisoners to line up in the prison
yard. After a few minutes, they were fired upon, and grenades were thrown at them from the prison walls
and guard towers, killing at least seventy people. Over the next twenty-four hours, prison guards, special
police, and possibly paramilitaries attacked prisoners who were hiding in the prison's undestroyed buildings,
basements, and sewers, killing at least another twelve people. There has been extensive press reporting to
substantiate this conclusion in addition to the Human Rights Watch investigation. 64
Among those believed killed by NATO bombing are: Mehdi Dallosi, Ahmet Hoxha, and Ali Kelmendi.

May 23
66. Tanjug reports that one person is killed and twenty-nine are wounded in Djakovica in Kosovo. 63
May 25

67.In a 1:35 p.m. attack on the "Mika Mitrovic" Army barracks in the center of Sabac in central Serbia, one
civilian is killed and five are wounded. Zivorad Nenadovic (69) from no. 6 Stanimira Josipovica street was
fatally wounded and later died in the hospital. 66 The barracks were targeted with six weapons, according to

he Yugoslav government. Damage was reported to the "Laza Lazarevic" elementary school, "Macva" sports
stadium, and the "Trkaliste" residential area. 67 Electric power supply was also cut to Sabac. 68

NATO confirms the bombing of the Sabac army barracks on May 25. 69

Human Rights Watch visited the site on August 7, inspected the damage and interviewed eyewitnesses.
Neighbors said Nenadovic died in front of his house (N4445178/E01940848) while repairing his car. The
barracks were located at N4445027/E01941017, some 1500 meters from the house. This was reportedly the
last of three attacks on the Mika Mitrovic barracks (the previous two were on May 11 and May 18). All of
the attacks took place in the afternoon, according to eyewitnesses.

The Yugoslav government provides forensic detail of the incident in its White Book.

May 26

68. In a 10:45 p.m. attack on unidentified targets near the village of Kosovska Vitina, south of Gnjilane in
Kosovo, three civilians are killed and two are wounded. 70 Yugoslav press reports state that Djelekare and
Gornja Budriga villages with no army or police in vicinity are bombed. 71

NATO declares that it bombed the nearby Kacanik television and radio transmission and relay site on May

26.72
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g?e I[:ill 1?;1 3!33 a.m. ai;ltack on unidentified targets in the Kosovo village of Radoeste, west of Orahovac. two
i and one Is "severely wounded.” Kujtim Kastrati (11) and Beg Krasniqi (31) are killed. 73 The
Eoslav government provides forensic detail of the incident in its White Book.

70.Inan 11:15 to L1:30 p.m. attack on the Ralja logisti
nanl :30 p.m. . Ja logistic support depot south of Belgrade (Sopot
::;ﬂ;{l};;p;ilty), three civilians are killed and three are wounded. Chil:fren Dejana (5) End Stgfar? (8) Pavlovic
s II ed, as well aS_BIIJ_ana Momcilovic (29)._ The home of the Pavlovic family at No. 6 Save Kovacevica
reet and _thﬁ Momeilovic home at no. 4 are directly hit. 74 According to Yugoslav civil defense authorities,
one "missile" hit a block of houses, injuring one child, and another is listed as missing. Authorities also '

report damage to a private house in the village of Begalji '
L galjica southeast of Belgrade at 11.30 p.m., with one
mjury, and an attack on nearby Bubanj Potok. 75 ¢ ’

NATO states that it bombed the logistic supply depot at Ralja on May 26. 76

Human Rights Watch visiteid the site (N4433785/E02033806) on August 14 and inspected the damage. The
Yugoslav government provides forensic detail of the incident in its White Book.

May 27

71.Ina 1:25 p.m. attack on the Cekavicki bridge over the Jablanica river near Pertate between Leskovac
and Lebane in southeastern Serbia, two civilians are killed and one is wounded. Branka Stankovic (55) and
Fesel}{_a Spasic (59) are killed near the bridge. 77 The bridge is reported hit with three "missiles." The
Grmija" trading company storage facilityis also reported targeted with two "missiles." 78 Later, the
Yugoslav government reports a 2:20 p.m. attack on the Cenovacki Bridge on the road to Lebane that kills
§ 'wo civilians, undoubtedly the same incident. 79

ﬁi pregp;lr_sigﬁg-guided munition (PGM) was used in the attack. NATO confirms attacking the Pertate bridge on
ay «7. all
Human Rights Watch visited the site (N4258001/E02151265) on August 12, inspected the damage and

;?te?iewed eyewitnesses. The Yugoslav government provides forensic detail of the incident in its White
ook.

72.In a4:30-4:35 p.m. attack on the Palic meteorological station in Vojvodina near Subotica, one civilian is
killed and three are wounded. Jeka Alavanja (70), a refugee from Croatia, is killed in a nearby refugee camp.
81 The meteorological station is located at no. 12 Lajosz Vermesz Quay. 82 The Yugoslav government
reports that four "missiles" are fired at the Palic tourist resort and that four people are severely wounded. It
reports that the refugee camp housing refugees from Croatia suffered severe "damage." 83 It later reports
three people killed at the Palic tourist resort. 84

NATO declares it attacked the Subotica AM Broadcast station on May 27, but does not report attacking

anything in Palic nearby. 85

Human Rights Watch visited the site on August 2, inspected the damage and interviewed eyewitnesses. A

Croatian refugee camp (N4605585/E01946001) was hit with two weapons, eyewitnesses said, at about 4:30
.m. on May 27, killing one woman.

The Yugoslav government provides forensic detail of the incident in its White Book.

May 28

73. In a 12:30-12:45 a.m. attack on an unidentified target in Aleksinac in southeastern Serbia, three civilians
are killed and ten are wounded. Killed are Predrag Nedeljkovic (37), Dusanka Savic (48), and Branislav
Mitrovic (79). A single weapon lands in the area of nos. 23 and 25 Niska street in the Svrljig neighborhood.
86 The Yugoslav government says "more than ten missiles" hit Aleksinac, destroying ten houses. 87 Tanjug
reports at least two civilians killed and ten are wounded. It reports "seven missiles" being fired. 88

NATO does not report attacks on any Aleksinac targets on May 27 or May 28. 89
Human Rights Watch visited the site (N4331817/E02142964) on August 11, inspected the damage, and took
eyewitness testimony. The area is some distance from the Deligrad barracks downtown, which was the

target of attack in an earlier incident (see April 5). 90 o
The Yugoslav government provides forensic detail of the incident in its White Book.

May 29
74.In a 3:15 p.m. attack on the ammunition depot in northwestern Nis, two civilians are killed and three are
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mg;lnded in the village of Camurlija. Husband and wife Dusan (64) and Vukosava (61) Mancic died, and
HAdra(TO)FDEfan (13), and Daliborka (16) were hospitalized with shrapnel

Lnse: urlifa-are co letelv d [
[ =i ﬁ‘:ﬁ P J cSIrGyEd gl'

:"' i'h:! lay and AM radio broadcasting stations in Nis on May 29. 92 The Nis ammunition depot and
iriield-are also reported bombed on May 30. 93 On May 30, NATO spokesman Maj. Gen. Walter Jertz
discusses the attack on Camurlija:

rgﬁns bombing the Nis ammunition depot, "a military vehicle storage area at Nis." as well as

First qr‘ all let me tell you once again that of course we do only attack military targets. Full stop.... [ have a
report...that north-west of Nis, Kamrolija (sic), we did attack military barracks. Indeed two bombs, the pilots
did guide off intentionally because the target was covered so they couldn't identify the target well enough.
so they intentionally discarded these two bombs which fell into a river called Nisavar (sic, Nisava), | hope it
is spelt correctly. ... in this incident where they realized that they would not hit the target, they just guided
them into a river, which was fortunate enough they did. 94

Human Rights Watch visited the site (N4321851/E02150758) on August 14, inspected the damage and
interviewed eyewitnesses. NATO discussions of special precautions taken by pilots notwithstanding, there
were civilian deaths and damage in the village. Villagers stated that the military "depot" is some 500 meters
away. A neighbor told Human Rights Watch that the Mancics were in the house when the explosion
occurred. The bomb did not hit their house directly, but the house next to theirs; a wall in their house,
however, collapsed, and killed them inside. Another weapon fell some 200 meters away, on the same road,
and destroyed a garage. The next day, in the afternoon during the funeral, the "depot" was again bombed.

" The second incident is reported as having taken place at 5:30 p.m. on May 30. 95 Nis civil defense officials
stated that four "missiles” were dropped in Nis on May 29. The Yugoslav government provides forensic
detail of the incident in its White Book.

75. In an afternoon attack on a tunnel near the village of Krk Bunar/Gornje Selo between Prizren and
Brezovica in southern Kosovo, one civilian is killed and three are wounded. 96 Nebojsa Radojevic (38), a
chauffeur, is killed. 97

The killed and injured are in a convoy of Western journalists who had snuck into southern Kosovo. There
are various reports of the number of civilians wounded: press reports and the Yugoslav civil defense
authorities state six are wounded. 98 Human Rights Watch could confirm that the three injured were a
correspondent for the London Times,Eve-Ann Prentice, a journalist with Portuguese national television, Elsa
Marujo, and French philosopher Daniel Schiffer. The wounded receive treatment at a nearby field hospital.
Tanjug reported that there were no military or police facilities or units near the scene. 99

Yet NATO claimed an attack on "a VJ tunnel staging area in southern Kosovo" on May 29. 100

Later on May 31 NATO officials state that despite checks they had "no information" about the possible
attacks on the journalist group. Spokesman Jamie Shea commented: "Of course, we cannot guarantee the
safety of journalists or individual vehicles in Kosovo."

f}he Yugoslav government provides forensic detail of the incident in its White Book.

76. In a 3:25 p.m. attack on a Jablanica river bridge between Leskovac and Lebane in southern Serbia, two
civilians are killed and one is wounded. Goran Stojmenovic (32) and Stanoje Stojmenovic (58) are killed,
and one person is "seriously wounded." Stanoje Stojmenovic is killed while working nearby in a field. 101
The Yugoslav government reports the incident as occurring at 7:10 p.m. 102

A precision-guided munition (PGM) was used in the attack. NATO confirms an attack on the "Donje
Trnjance" bridge on May 29 (presumed to be the Donje Trnjane bridge on the secondary road over the
Jablanica river). 103 : o o

The Yugoslav government provides forensic detail of the incident in its White Book.

77. In an 8:00 p.m. attack on an unidentified target in the area of Kosovska Vitina in southern Kosovo. five
civilians are killed and two are reported as "seriously injured.” The deaths and injuries occur in the village
of Gornja Budriga, and fifteen "missiles" are reported fired. 104 The Orthodox cemetery in Kosovska
Vitina is also reported hit, as is the area of the village of Drobes. 105

NATO does not report hitting any fixed targets in the area on May 29, 106 though the attacks could have
been directed against Yugoslav forees in the field.
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is spelt correctly. ... in this incident where they realized that they would not hit the target, they just guided
them into a river, which was fortunate enough they did. 94

Human Rights Watch visited the site (N4321851/E02150758) on August 14, inspected the damage and
Interviewed eyewitnesses. NATO discussions of special precautions taken by pilots notwithstanding, there
were civilian deaths and damage in the village. Villagers stated that the military "depot” is some 500 meters
away. A neighbor told Human Rights Watch that the Mancics were in the house when the explosion
occurred. The bomb did not hit their house directly, but the house next to theirs; a wall in their house,
however, collapsed, and killed them inside. Another weapon fell some 200 meters away, on the same road,
and destroyed a garage. The next day, in the afternoon during the funeral, the "depot” was again bombed.
Sk j‘ he second incident is reported as having taken place at 5:30 p.m. on May 30. 95 Nis civil defense officials

Stated that four "missiles" were dropped in Nis on May 29. The Yugoslav government provides forensic
detail of the incident in its White Book.

75. In an afternoon attack on a tunnel near the village of Krk Bunar/Gornje Selo between Prizren and

Brezovica in southern Kosovo, one civilian is killed and three are wounded. 36 Nebojsa Radojevic (38), a
chauffeur, is killed. 97

The killed and injured are in a convoy of Western journalists who had snuck into southern Kosovo. There
are various reports of the number of civilians wounded: press reports and the Yugoslav civil defense
authorities state six are wounded. 98 Human Rights Watch could confirm that the three injured were a
correspondent for the London Times,Eve-Ann Prentice, a journalist with Portuguese national television, Elsa
Marujo, and French philosopher Daniel Schiffer. The wounded receive treatment at a nearby field hospital.
Tanjug reported that there were no military or police facilities or units near the scene. 99

Yet NATO claimed an attack on "a V] tunnel staging area in southern Kosovo" on May 29, 100

Later on May 31 NATO officials state that despite checks they had "no information" about the possible
attacks on the journalist group. Spokesman Jamie Shea commented: "Of course, we cannot guarantee the
safety of journalists or individual vehicles in Kosovo."

ﬁ}he Yugoslav government provides forensic detail of the incident in its White Book.

76. Ina 3:25 p.m. attack on a Jablanica river bridge between Leskovac and Lebane in southern Serbia, two
civilians are killed and one is wounded. Goran Stojmenovic (32) and Stanoje Stojmenovic (58) are killed,
and one person is "seriously wounded," Stanoje Stojmenovic is killed while working nearby in a field. 101
The Yugoslav government reports the incident as occurring at 7:10 p.m. 102

A precision-guided munition (PGM) was used in the attack. NATO confirms an attack on the "Donje
Trnjance" bridge on May 29 (presumed to be the Donje Trnjane bridge on the secondary road over the
Jablanica river). 103

The Yugoslav government provides forensic detail of the incident in its White Book.

77. In an 8:00 p.m. attack on an unidentified target in the area of Kosovska Vitina in southern Kosovo, five
civilians are killed and two are reported as "seriously injured." The deaths and injuries occur in the village

of Gornja Budriga, and fifieen "missiles" are reported fired. 104 The Orthodox cemetery in Kosovska
Vitina is also reported hit, as is the area of the village of Drobes. 103

NATO does not report hitting any fixed targets in the area on May 29, 106 though the attacks could have
been directed against Yugoslav forces in the field.
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civilians are killed in Brezna village near the Albanian border

. m@{ﬁ ght attack intended for an ammunition depot in Surdulica in southeastern Serbia, a
S?Eamrium 1s bombed, and twenty-three civilians are killed and thirty-six are wounded. Milenko Malobabic
lng {r, Rada Malobabic (19), Milena Malobabic (20), Djordje Pavkovic (45), Rada Zigic (52), Bosiljka
alobabic (53), Slavko Popovic (60), Petar Budisavljevic (60), Bogdanka Janjanin (60), Stamen Rangelov
(61), Milanka Vuckovic (65), Stana Rasic (66), Desanka Velickovic (67), Bosa Miladinovic (68), Danica
Malesevic (68), Nepijal Dragic (70), Dragic Napijalo (70), Dusan Manojlovic (72), Bogdanka Janjanin (74),
and Mile Slijepcevic (90) are killed, 108 On June 7, Boris Eremijev (60) from Klisura dies in ahospital in
E:-J]Eélie%rlaf. 109 The bodies of two more victims, names and ages unknown, were reportedly recovered on
ust 11.

The Special Hospital for Lung Diseases "Sanatorium" in southeastern Surdulica is hit. The complex includes
an home for the aged and a refugee center. Directly hit were three widely separated buildings. 110 Tanjug
reports "at least 17 children and helpless old people lost their lives." 111 In all, the Yugoslav government
states, twenty civilians are killed and eighty-eight wounded. 112
NATO reports the bombing of the Surdulica ammunition storage site on May 30. 113 NATO spokesman
Col. Konrad Freitag says that aircraft struck an ammunition storage depot and military barracks. "NATO
cannot confirm any Serb claims of casualties or collateral damage." he said. On June 1, NATO spokesman
r"‘lﬂmle Shea further addresses the Surdulica incident:

when we looked at this incident we clearly saw that the 4 missiles, precision guided missiles, which were
fired at the facilities in Surdulica, all hit the target, the military target, the legitimate military target,
accurately. There were no errant weapons in this situation. 114

[n July, while testifying before Congress, Deputy Secretary of Defense John Hamre and CIA Director
George Tenet address the Surdulica incident. Hamre says: "We did have an instance where we hit a hospital.
It was totally an accident. In this case, that was human error that led in this instance where we hit a
hospital." Tenet says: "We hit a hospital. We didn't want to do that. That was the case of the pilot got
confused and he was off by about a mile and what he thought was his coordinates." 115

Human Rights Waitch visited the site (N4240929/E02209910) on August 12, inspected the damage and
interviewed eyewitnesses. Guards at the sanatorium said that they observed NATO aircraft flying at a low
altitude, and that there was no air defenses active in the area. On August 11, one day before the Human
Rights Watch team visited the site, the guards stated that two more corpses were found on the roof of a
sanatorium building. Human Rights Watch also inspected a large crater in a field some 400 meters from the
sanatorium facility. The Yugoslav government provides forensic detail of the incident in its White Book.

80. In a 7:05-7:21 a.m. attack on an army barracks in Vranje, one civilian is killed and one is wounded.
,_%:[ﬂnc Andjelkovic (60) is killed and his wife is wounded, and houses on Kraljevica Marka and Nemanjina

Mreets in the town center are damaged. 116 Vranje is reportedly attacked for the sixth time: this time the
barracks in a densely populated northeast area is said to be the target. Civil defense authorities say that "The
missiles dropped on the town this morning rocked the buildings and stirred dense clouds of smoke, which
obscured the sun and plunged the area into semi-darkness." 117 The villages (suburbs) of Katun and

Meredovac are also reported attacked. 118

NATO states that it bombed a Vranje Army barracks on May 30. 119 . _
Human Rights Watch visited the site on August 12, inspected the damage and took eyewitness testimony.
The intended target was the "Simo Pogacerevic" military barracks, which was also hit.

81. In a 1:00-1:25 p.m. attack on the Varvarin bridge over the Velika Morava river in central Serbia, nine
civilians are killed and some forty are wounded. Reported killed are: Sanja Milenkovic (17), Milan Savic
(24), Vojkan Stankovic (31), Zoran Marinkovic (33), Stojan Ristic (56), Ruzica Simonovic (60), priest
Milivoje Ciric (66), Dragoslav Terzic (68), and Tola Apostolovic (74). 120 Tanjug says local people were
attending the town's market on the holiday Svete Trojice when the daylight attack happened at 1 p.m. local
time. Witnesses said four cars fell into the river. Rescuers who went to aid of the wounded were hit in a

second attack. Tanjug and the Yugoslav government reports eleven killed and at least forty wounded. 121
There is damage to the "Plaza" hotel, the St. Bogordica church, and the municipal assembly building.

20

400-121 005



On June 2, Tanjug reportecll that six persons have been listed as missing since the NATO attack. It again

TNQ_ n SEfGIySvounded. It states that nine victims had so far been identified. 122
g : the 1d’s at a precision-guided munition (PGM) was used. Spokesman Jamie

Sabern R 1 e miombed-a leg l_imz_ttc designated military target" and stated that "we take the
S4me pregautions at midday as we do at midnight." "There is always a cost to defeat an evil." he says. "It
Never comes’Tree, unfortunately. But the cost of failure to defeat a great evil is far higher." 123
Hl_lmﬂ_h‘R‘Ighl's Watch visited the site (N4343444/E02122405) on August 11, inspected the damage and
Interviewed eyewitnesses. The attack took place in the afternoon on Sunday, the market day. During the first
explosion, no one was killed. In the second explosion, some seven minutes later, according to eyewitnesses,
people were killed on and around the bridge. Among them was the priest Milivoje Ciric, who, afier the first
blast, interrupted the service in the nearby St. Bogorodica church, to go to the bridge. Varvarin is located on
a secondary road between the main E-75 Nis-Belgrade highway and Krusevac, The bridge that was
destroyed was not the main link to the north (which was not bombed); it was only a local bridge.

The Yugoslav government provides forensic detail of the incident in its White Book.

82. In an 8:05-9:15 a.m. attack on targets in the area of Mt. Avala, one civilian is killed and five are
wounded in the village of Ripanj, fifteen kilometers south of Belgrade. 124 Slavica Stojiljkovic (60) is
kl_lle:d in Ripanj village at no. 48 Put za Ivanovice street. 125 Three or four weapons reportedly land in the
village near the route leading to Ivanovice. 126 Tanjug reports that the entire Avala area is bombed. 127

NATO states that it attacked the nearby command bunker at Mt, Avala, Belgrade army barracks (possibly at
21.1%1:rI on :’;Ee Egthiljs of Avala), a Belgrade military storage area, and a Belgrade AM radio broadcast station
on May 30.

o sluman Rights Watch visited the area on August 3, inspected the damage and interviewed eyewitnesses. The
Stojiljkovic home was located at N4439595/E02031274. The "Suplja stena" (hollow rock) barracks
(N4439841/E02032412), which appears to be an entrance and/or support base for underground bunkers. is
located some 400 meters from the house. According to local residents, Suplja stena is an ex-coalmine, and
now functions as an "ammunition depot." According to eyewitnesses, another weapon made a crater near
Ripanj village homes in the woods, though the area was inaccessible to Human Rights Watch. Villagers
ﬁ:mrn Ripanj told Human Rights Watch the mountainside military installations were attacked "every other
night."

The Yugoslav government provides forensic detail of the incident in its White Book.

May 31

83. In an 8:00-8:40 a.m. attack on the Vranje TV/radio transmitter in southeastern Serbia, one civilian is
killed in Neradovac village to the south of the city: Leposava Ristic (75). 129 Yugoslav civil defense
authorities state that the intended target was the radio and television transmitter on Mt. Plackovica
overlooking Vranje. The transmitter was already damaged in earlier raids, the authorities said. 130

NATO confirms attacking a TV/FM relay station in Vranje on May 31. 131

4. In a 1:30 p.m. attack on the military barracks in Novi Pazar in southern Serbia, eleven civilians are
lilled and twenty-three are wounded. 132 Killed are: Marko Simic (2), Marko Roglic (16), Djordje Pantovic
(24), Dejan Milosevic (27), Miodrag Nikic (29), Vladan Simic (30), Golub Ratkovic (32), Zvezdan Jajic
(37), Dragomirka Biorac (38), Dragan Simovic (46), and Radun ("Raco") Vranic (47). The Yugoslav
government initially reports ten people killed and more than twenty wounded when an apartment building in
the vicinity of the bus station in the town center was hit. The "Jedinstvo" publishing/media company
building housing the local Radio Novi Pazar and RTS office was also hit 133 as was the "TK Raska" textile
factory building near the city bus station. 134 Tanjug said that twenty missiles fell on various targets in
Novi Pazar with the apartment taking a direct hit. More bodies were believed buried in the rubble. The news
agency also reported that the target included the Jedinstvo complex.

NATO confirms attacking a Novi Pazar radio relay site and the Novi Pazar army barracks on May 31. 135
NATO states that a weapon went astray during an attack on the army barracks. Spokesman Jamie Shea said
that five out of six munitions hit the target but one overshot by about 60 meters.

Human Rights Watch visited the site on August 10, inspected the damage and interviewed eyewitnesses.
Eyewitnesses said that there were three "groups" of people who died: some were leaving the Jedinstvo
offices; some were waiting for the bus at the bus stop adjacent to an apartment building at No. 74 Stevana
Nemanje street (or were passing by) (N4308815/E02031202); and some were in the stores located on the
ground floor of No. 74 or at a butcher’s shop belonging to Djordje Pantovic nextdoor to the building. The
bus stop services a route to Novopazarska Banja and to Izbice, villages inhabited mostly by Serbs. This may
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explmr_j the strange coincidence that all killed were ethnic Serbs, even thoughthe city of Novi Pazar is
ar] Je f ol IMSSATHBUSEDN Miodraga Jovanovica street is also reported as destroyed. 136
u @ vert @ bvidestorensic detail of the incident in its White Book.

=

?ﬁ;m.gack qngu; Rail‘{lsll l;lighwa'}rr l':lrridhgc in southern Serbia, one civilian is killed in the village
! .oasa Knezevic is killed. 13 i i i
SjentelGR Tutie. 138 ) 137 Telephone lines are reported down with Novi Pazar, Raska,

A precision-guided munition (PGM) was used in the attack. NATO confirms attacking the Raska highway
bridge on May 31. 139

86. In an attack on an unidentified target near the village of Drazevac near Obrenovac in central Serbia,
one civilian is killed. Jovanka Arsenijevic (76) is killed in her home at no. 192 Baljevacki Put. 140

NATO confirms attacking an electric power transmission tower near Obrenovac and the Obrenovac army
barracks on May 31. 141

The Yugoslav government provides forensic detail of the incident in its White Book.

June 6

87. Inan attack on a radio relay site in in Rudnik near Kosovska Mitrovica in Kosovo, one civilian is killed

and another is injured. Dragutin Todorovic (age unknown) from Krusevac dies of injuries caused in the

bombing. Milenko Mihajlovic was slightly wounded in the same attack. They both were members of a
(..l‘(rusevac Union delegation carrying out humanitarian aid. 142

NATO confirms attacking a radio relay site at Rudnik on June 6. 143

88. Ina 6:27 p.m. attack on unidentified targets in the Gnjilane area in Kosovo, one civilian is killed and
one is wounded. Stojanka Aksic is killed and Stanislav Petrovic seriously wounded in the village of Donja
Budriga near Gnjilane. 144

June 7

89. In a 4:30 p.m, attack on the Podgorac military storage depot north of Boljevac in southeastern Serbia,
three civilians are killed. Nebojsa Srbulovic (37), Milija Andrejevic (54), and Slavka Trikanovic (59) are
killed at the "Ekohrana" livestock farm. 145 According to the Serbian civil defense command, two people
were killed outright and the third died on the way to hospital. 146 Seven buildings at the farm, where 2,500
sheep were being kept, were reported destroyed. 147

NATO states that it attacked a military storage depot at Podgorac on June 7. 148
The Yugoslav government provides forensic detail of the incident in its White Book.

June 8

0. Tna 12:15 a.m. attack on the petroleum storage area at the Novi Sad refinery in Vojvodina, one civilian
is killed and six are wounded. Milan Bajic (37) from 7th street in the nearby Sangaj ("Shangai") settlement
is killed. One eleven-year-old boy reportedly suffers heavy injuries. 149 Yugoslav civil defense authorities
and the Yugoslav press report two detonations, "the biggest so far in the 75 days of bombing." 150 The
Yugoslav government reports that "The town was illuminated and thick smoke was rising from the oil
refinery. A number of missiles have been fired at Mt. Fruska Gora zone." 151 According to Dr. Djordje
Janjic, director of the clinical center in Novi Sad, six persons who were wounded when a weapon landed in
the Sangaj neighborhood were admitted to the center. One soon died of injuries. 152

NATO confirms attacking the petroleum storage site at Novi Sad on June 7. 153
Human Rights Watch visited the site (N4516822/E01951292) on August 15, inspected the damage and took
eyewitness testimony. The Yugoslav government provides forensic detail of the incident in its White Book.

86 Federal Republic of Yugoslavia (FRY), Ministry of Foreign Affairs (MFA), NATO Crimes in
Yugoslavia, vol. I, p.39.
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85 FRY, MFA, NATO Crimes in Yugoslavia, vol. 1, p. 39; Tanjug News Headlines, 2 April 1999; Yugoslav
press reports; Serbian Unity Congress, NewsBits, April 2-3, 1999; Tanjug, Kursumlija, April 2, 1999,

96 Yugoslav press reports.

97 FRY, MOH, "Photo Documentation of Civilians Who Were Killed By NATO Attacks, from 24.03 until
20.05.1999."

~

23

400121 005



siavia, vol. 1, p. 45; Yugoslav press reports; War Against Yugoslavia:
aeak/index.html); Tanjug, Cacak, April 4, 1999; Information provided

defense

= r
g{? (I;‘SRI‘I;QI;IPH, "Photo Documentation of Civilians Who Were Killed By NATO Attacks, from 24.03 until

100 FRY, MFA, NATO Crimes in Yugosiavia, vol, 1, pp. 387, 389.

101 Republic of Serbia, Ministry for the Protection of the Human Environment, South Banat District, "Day
to day report about the side-effects of bombardment on human environment and Pancevo citizens' health.”
June 16, 1999; FRY MFA, NATO Crimes in Yugosiavia, vol. 1, p. 387; Tanjug, Belgrade, April 4, 1999;

Tanjug. Pancevo, 4 April 1999; information provided by Yugoslav civil defense authorities; Yugoslav press
reports.

102 See also "Day-to-day report about the side-effects of bombardment on human environment and
Pancevo citizen's health," prepared by Republic of Serbia Ministry of the Protection of Human
Environment, South Banat district, June 16, 1999, p. 1.
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Appendix B: Civilian Victims of NATO Bombing During Operation Allied Force

r—pATE

LOCATION

NAME (AGE)

March 25

Rozaje (Montenegro)

Senad Dacic (16)

April 1

Novi Sad (Vojvodina)

Oleg Nasov (29)

April 2

Orahovac (Kosovo)
 Hysni Eljsani (20)

Hysen Zinici (29)

Qazim Krasnigi (30)

Mahmut Krasniq: (age unknown)

Kursumlija area (Serbia)

Vucina Stepanovic (44)

April 4

Cacak (Serbia)

Mileva Kuveljic (73)



Pancevo (Vojvodina)

Mirko Dmitrovic (39)
Dusko Bogosavljev (50)
one unidentified civilian

New Belgrade (Serbia)
Slobodan Trisic (53)
April 5

Aleksinac (Serbia)

Marina Paovic (26)
Snezana Miladinovic (40)
Velimir Stankovic (52)
Ljubica Miladinivic (63)
Dragomir Miladinovic (67)
Bogomir Arsic (69)
Jovan Radojicic (75)
Sofija Radojicic (80)
Radojka Jovanovic (86)
Vojislav Jovanovic (92)

£ Gvozden Milivojevic (93)
Dragica Miladinovic (age unknown)

Vranje (Serbia)

Goran Eminovic (33)
Milica Grujic (68)

April 7
Pristina (Kosovo)

Adem Berisha (age unknown)
Radovan Aleksic (age unknown)
Dejan Vitkovic (age unknown)
Mesud Gashi (age unknown)
Diana Gashi (age unknown)
Dea Gashi (age unknown)
Rea Gashi (age unknown)
,.gemis Gashi (age unknown)

ne unidentified civilian woman
Nis (Serbia)
Miroslav Stojkovic (age unknown)
April 8
Tornik peak (Serbia)
Milenko Savic (25)
Nedjo Urosevic (31)
Radoje Marjanavic (34)
Cuprija (Serbia)
Zlatka Lukic (54)



April 10
Merdare near Kursumlija (Serbia)

Bojana Tosovic (1)

Bozina Tosovic (30)

Dragan Bubalo (31)

Goran Djukic (age unknown)
Srdjan Cvetkovic (age unknown)

April 12
Grdelica Klisura gorge (Serbia)

Branimir Stanijanovic (6)
Ivan Markovic (26)
Ana Markovic (26)
Jasmina Veljkovic (28)
Simeon Todorov (31)
Zoran Jovanovic (35)
Petar Mladenovic (37)
Verka Mladenovic (37)
Divna Stanijanovic (41)
MYidosav Stanijanovic (45)
Radomir Jovanovic (45)
Svetomir Petkovic (65)
five unidentified remains, three civilians missing

Pristina-Kosovo Polje road (Kosovo)
three unidentified civilians
Djakovica-Klina road (Kosovo)
"several" unidentified civilians
April 13

Pristina (Kosovo)

Sefcet Trnova (22)

April 14
r.?irea between Djakovica and Decani (Kosovo)
Violeta Pajaziti (16)

Vjolca Pajaziti (18)

Ferat Bajrami (age unknown)
Imer Celja (age unknown)

Sali Gjokaj (age unknown)
Skendi Gjokaj (age unknown)
Martin Hasanaj (age unknown)
Lek Hasanaj (age unknown)
Ram Maloku (age unknown)
Arton Maloku (age unknown)
Tazija Pajaziti (age unknown)
Nevrija Pajaziti (age unknown)
Hasan Pajaziti (age unknown)
Flora Pajaziti (age unknown)



Adem Seljmani (age unknown)

Besarde Smajlji (age unknown)

Fikrije Sulja (age unknown)

Nerdjivane Zeqiri (age unknown)

eight members of the Ali Ibraj family
four members of the Spend Nuraj family
four members of the Fatmir Nuraj family
three members of the Sejdi Nuraj family
36 unidentified persons

Pavlovac near Vranje (Serbia)

Milica Stojanovic (12)
Mijalko Trajkovic (65)

April 15
Raljan near Presevo (Serbia)
eight unidentified civilians
Kopaonik (Serbia)
Mladen Stanojevic (age unknown)
April 16
Ribnice near Vranje (Serbia)
Irena Mitic (16)
April 17
Valjevo (Serbia)
Milisav Micic (37)
Batajnica near Belgrade (Serbia)
Milica Rakic (3)
Kamena Glava near Urosevac (Kosovo)
two unidentified civilians
April 19
- Nis (Serbia)
Milen Milojkovic (age unknown)
April 21
Djakovica (Kosovo)
Marko Ivanovic (4)
Ivan Ivancevic (7)
Radivoje Ularevic (27)
Davor Ularevic (29)
Gordana Ilic (75)
April 22



Vranje (Serbia)
Dalibor Tasic (17)
April 23

Belgrade (Serbia)

Darko Stoimenovski (26)
Nebojsa Stojanovic (27)
Dragorad Dragojevic (27)
Ksenija Bankovic (28)
Jelica Munitlak (28)
Dejan Markovic (30)
Aleksandar Deletic (31)
Dragan Tasic (31)
Slavisa Stevanovic (32)
Sinisa Medic (33)
Ivan Stukalo (34)
Milan Joksimovic (47)
Branislav Jovanovic (50)
Slobodan Jontic (54)
'#ilavan Jankovic (59)

omislav Mitrovic (61)
April 24
Doganovic near Kacanik (Kosovo)

Edan Koxha (3)
Fisnik Koxha(9)
Osman Koxha (13)
Burim Koxha (14)
Valjdet Koxha (15)

Velika Dobrinja near Lipljan (Kosovo)
Arta Lugiqi (6).

April 27

Surdulica (Serbia)

“gﬂladimir Milic (12)

iljana Milic (15)
Miomir Miovanovic (17)
Stanisa Djordjevic (22)
Vesna Milic (37)
Aleksandar Milic (37)
Dragan Ivanovic (39)
Stana Rasic (47)
Stamenka Milic (66)
two unidentified civilians

April 28
Golubovcei near Podgorica (Montenegro)
Paska Prenkovo Juncaj (61)



Prizren (Kosovo)

Kasandra Zylfuri (2.5)

Beqir Zylfuri (14)

Maksun Zylfuri (22)

Gjulja Zylfuri (25)

Ariljaca near Pristina (Kosovo)

Brahim Berisha (age unknown)
Daut Berisha (age unknown)
Basri Berisha (age unknown)

April 29

Ostruznica (near Belgrade)

Nebojsa Arsic (35)

April 30

Belgrade

Sofija Jovanovic (23)
"l‘rstcnik (Serbia)

Dejan Djordjevic (40)
Nadezda Petrickovic (44)

Murino (Montenegro)

Julija Brudar (10)

Olivera Maksimovic (12)

Miroslav Knezevic (13)

Vukic Vuletic (45)

Manojlo Komantina (age unknown)

Milka Kocanovic (possibly Kovacevic) (age unknown)

May 1

Luzane near Pristina (Kosovo)

39 unidentified civilians
ﬁablanica near Prizren (Kosovo)

Azemina Murati (38)
Ahmet Murati (88)

Prizren (Kosovo)

four members of the Berisha family
three unidentified civilians

May 2
Sremska Mitrovica (Vojvodina)
Ljiljana Veliki (39)

Kosovska Mitrovica (Kosovo)



Milomir Aksentijevic (age unknown)
Hashima Meshehrani (age unknown)

May 3

Savine Vode (Kosovo)

17 unidentified civilians

May 4

Savine Vode (Kosovo)

Jovan Otasevic (22)

May 7

Nis (Serbia)

Ljiljana Spasic (26)

Gordana Sekulic (29)

Sasa Miljkovic (33)

Dragisa Vucic (35)

ozidar Veljkovic (38)

Ljubisa Stancic (48)

Aleksandar Deljanin (50)

Bozidar Djordjevic (58)

Slobodan Stoiljkovie (61)

Vera Ilic (65)

Zivorad Ilic (71)

Milutun Zivkovic (74)

Gerasim Jovanovski (84)

Trifun Vuckovic (86)

New Belgrade (Serbia)

Zhu Jing (28)

Hi Hinhu (31)

Shao-Jin Juan (48)

New Belgrade (Serbia)

Andjelko Nincic (age unknown)
ay 8§

Nis (Serbia)

two unidentified civilians

May 10

Lipljan (Kosovo)

Dragana Dimic (4)

Rosa Jankovic (age unknown)

Bosko Jankovic (age unknown)

Cacak (Serbia)



Dragan Obrenic (29)
Velija Dzemailovic (44)
Milos Jovcic (46)
Nasko Ristic (50)

May 11
Nis (Serbia)

Zoran Nikolic (Nikovic?) (40)
Goran Aleksic (age unknown)

Vladicin Han (Serbia)

Gordana Nikolic (18)
Milan Ignjatovic (19)

Orlane near Doljevac (Serbia)

Jagoda Mladenovic (63)

May 13

Korisa near Prizren (Kosovo)
"-IS-EI‘? unidentified civilians

May 17

Bor (Serbia)

Dragoslav Grujic (49)

May 18

Jasenica near Valjevo (Serbia)

Mileva Krunic (72)

May 19

Dubrava penitentiary near Istok (Kosovo)

Enver Topalli (Greme/Grebno) (age unknown)

Abdullah Tahiri (Malishevo) (age unknown)
4;i0n Ndrecaj (Djakovica) (age unknown)

one unidentified guard

Gnjilane (Kosovo)
Djijan Sabija (25)
Vesna Cvetanovic (31)
Djurdja Savic (34)

Dzevat Ademi (39)
Gorica Cuprijanovic (46)

May 20
Belgrade (Serbia)

Radoslav Novakovic (47)
Branka Boskovic (75)



Bosko Vrebalov (82)
Zora Brkic (82)

Sombor (Vojvodina)

Nikola Hinic (42)

May 21

Djakovica (Kosovo)

[brahim Gjosi (age unknown)

Dubrava penitentiary near Istok (Kosovo)
Mehdi Dallosi (Lipljan) (age unknown)
Ahmet Hoxha (Urosevac) (age unknown)

Ali Kelmendi (Pec) (age unknown)
at least 16 other prisoners and/or guards

May 23
Djakovica (Kosovo)
gine unidentified civilian
May 25
Sabac (Serbia)
Zivorad Nenadovic (69)
May 26
Kosovska Vitina (Kosovo)
three unidentified civilians
Radoste near Orahovac (Kosovo)

Kujtim Kastrati (11)
Beg Krasniqi (31)

Ralja near Sopot (Serbia)

4A®ecjana Pavlovic (5)
Stefan Pavlovic (8)
Biljana Momecilovic (29)

May 27
Pertate between Leskovac and Lebane (Serbia)

Branka Stankovic (55)
Veselka Spasic (59)

Palic near Subotica (Vojvodina)
Jeka Alavanja (70)
May 28



Aleksinac (Serbia)

Predrag Nedeljkovic (37)
Dusa_uka Savic (48)
Branislav Mitrovic (79)

May 29
Carmurlija near Nis (Serbia)

Vukosava Mancic (61)
Dusan Mancic (64)

Krk Bunar/Gornje Selo between Prizren and Brezovica, (Kosovo)
Nebojsa Radojevic (38)
bridge between Leskovac and Lebane (Serbia)

Goran Stojmenovic (32)
Stanoje Stojmenovic (58)

Gornja Budriga near Kosovska Vitina (Kosovo)
Ag!ve unidentified civilians

Brezna near Prizren (Kosovo)

three unidentified civilians

May 30

Surdulica (Serbia)

Milenko Malobabic (16)
Rada Malobabic (19)
Milena Malobabic (20)
Dijordje Pavkovic (45)
Rada Zigic (52)
Bosiljka Malobabic (53)
Slavko Popovic (60)
Petar Budisavljevic (60)
Bogdanka Janjanin (60)
Boris Eremijev (60)
«@ptamen Rangelov (61)
Milanka Vuckovic (65)
Stana Rasic (66)
Desanka Velickovic (67)
Bosa Miladinovic (68)
Danica Malesevic (68)
Nepijal Dragic (70)
Dragic Napijalo (70)
Dusan Manojlovic (72)
Bogdanka Janjanin (74)
Mile Slijepcevic (90)
two unidentified civilians

Vranje (Serbia)
Mane Andjelkovic (60)

10



Varvarin (Serbia)

Sanja Milenkovic (17)
Milan Savic (24)
Vojkan Stankovic (31)
Zoran Marinkovic (33)
Stojan Ristic (56)
Ruzica Simonovic (60)
Milivoje Ciric (66)
Dragoslav Terzic (68)
Tola Apostolovic (74)

Ripanj near Belgrade (Serbia)
Slavica Stojiljkovic (60)
May 31
Neradovac near Vranje (Serbia)
Leposava Ristic (75)
Novi Pazar (Serbia)
%aﬂm Simic (2)
arko Roglic (16)
Djordje Pantovic (24)
Dejan Milosevic (27)
Miodrag Nikic (29)
Vladan Simic (30)
Golub Ratkovic (32)
Zvezdan Jajic (37)
Dragomirka Biorac (38)
Dragan Simovic (46)
Radun Vranic (47)
Brvenik near Raska (Serbia)
Sasa Knezevic (31)
Drazevac near Obrenovac (Serbia)
Jovanka Arsenijevic (76)
@Punc 6
Rudnik near Kosovska Mitrovica (Kosovo)
Dragutin Todorovic (age unknown)
Donja Budriga near Gnjilane (Kosovo)
Stojanka Aksic (age unknown)
June 7
Podgorac near Boljevac (Serbia)
Nebojsa Srbulovie (37)

Milija Andrejevic (54)
Slavka Trikanovic (59)

1



June 8
Novi Sad (Vojvodina)
Milan Bajic (37)
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Appendix C: Incidents Involving Unsubstantiated Reports of Civilian Deaths

‘/larch 25

In an attack on a Prizren Ministry of Interior (MUP) building or headquarters in Kosovo, Dragan Barac and
Dragan Renic are reported killed. Though the Ministry of Health provided photographs of the bodies, 154
they are mentioned nowhere else in the press or the Yugoslav government's White Book and it is doubted
whether these two casualties were civilians.

The field (war) headquarters of the 3rd Army in Kursumlija in southern Serbia is hit "on the first night of
the campaign and ... badly damaged." According to the British government, "This is the HQ from which the
Yugoslav Army is controlling its Kosovo campaign and this will give the Yugoslavs key command and
control problems. We know that their army has been badly rattled by this attack.” 155 The Yugoslav
government initially reports that a refugee center was bombed, killing eleven "refugees" from Bosnia-
Herzegovina and Croatia, and wounding twenty-four. 156
Human Rights Watch was unable to verily Yugoslav claims of civilian casualties in this incident, the
bombing of a refugee center, and it suspects that those killed were not refugees but military or MUP
personnel. The Kursumlija refugee center incident is not reported in the Yugoslav government White Baok,
nor does it figure in later Yugoslav compilations. 157 In the May 29, 1999 "espionage" verdict for three
Care Australia workers (Steve Pratt, Peter Wallace, and Branko Jelen) handed down by the Military Court of
the 1st Army command in Yugoslavia (No. 1.K.14/99), the court stated that a March 29 report compiled by
‘mtt refers to the initial bombing of Kursumlija. In that report, according to the verdict, Pratt stated that
“wwhat was hit in Kursumlija and Pristina were not refugee camps, but Army depots and a paramilitary police
. headquarters." 158

March 29

Tanjug reports that refugee camps near Nis in southern Serbia and Pristina in Kosovo are "bombed," killing
fifteen refugees. 159 The refugee camps are managed by CARE Australia on behalf of the U.N. High
Commissioner for Refugees (UNHCR). Steve Pratt of CARE Australia is quoted by Australian ABC radio
as saying that his staff could confirm that nine refugees died when NATO hit buildings in Pristina near the
agency's refugee centers. Pratt is later arrested by Yugoslav authorities for espionage, and it is later learned
that the attacks were actually on police facilities. The Ministry of Health reports that in an attack on the
Pristina MUP building on March 29, Radoica Kovac is killed. 160 The death is not reported again in the
press, is not mentioned in Yugoslav government compilations, nor in the White Book. Human Rights Watch
accordingly concludes that Kovac was likely not a civilian. 161

April 6



At 8:45 p.m., in an attack on the Sjenica airfield in eastern central Serbia, one person is killed in the village

DfStgval_[sk_a breza. 162 Civilian buildings were reported struck with cluster bombs at Dubinje in the

vicinity Pf Sjenica causing substantial damage to the management building of the agricultural complex
Pester," as well as to the dairy, workers' accommodation facilities, and a number of auxiliary buildings and

motor vehicles. Telephone, power, and water supply lines are re rted hit, cutting water and power suppl
and telephone service. 163 PPYY po g p pply

The Yugoslav White Book reports the bombing in Dubinje and Sjenica at 8:45 p.m. on April 6, but do not
report any civilian casualties. 164 The Yugoslav press states that a "person" was killed in the attack. not a

'l'cf;ii{»'icliian." 165 Human Rights Watch concludes that it is likely that a member of the military or police was
illed.

April 11

Yugoslav authori ties claim that in a 5:00 a.m. attack on the village Turekovac near Leskovac in
southeastern Serbia, "there were some damages on civilian objects and some civilians have been killed." 166
The Yugoslav White Book mentions the attack, which it says "heavily damaged a large number of family

houses," but it does not include any further reports of civilian casualfies. 167 Human Rights Watch thus
doubts that there were any civilian casualties.

April 26

Tanjug reports that civilians are killed in an attack on a bridge on the outskirt of Kastrat just east of
Kursumlija. "The number of civilians killed in Kursumlija as a result of air strikes rose up to 17," Tanjug
.ept}rts. 168 The incident on April 26 is not mentioned in the Yugoslav government White Book, nor is there
any further corroboration or reporting in the Yugoslav press. The Tanjug reference to "up to 17" killed in

Kursumlija area likely refers to deaths from attacks on March 25, April 2, and April 10 (see above and
Appendix A).

May 21

[nan 11:00 a.m. attack on the Smederevo "Jugopetrol" depot in eastern Serbia, seven people are reported
killed. The depot is reportedly targeted with three weapons for the sixth time. One weapon hit the grounds
of "Trudbenik-Buducnost" factory and the other Godominsko Polje near the Smederevo medium wave
(MW) radio transmitter. 169

NATO reports attacking the petroleum storage facility in Smederevo on May 21, 170 but the Yugoslav
government White Book does not mention any civilian deaths in the attack, nor was there any reporting of
the deaths in the Yugoslav press. Human Rights Watch visited Smederevo and was able to verify the attack,
but could not verify any civilian deaths in this incident.

See also Appendix A, incident 65.

d‘nhle 1

ueading Incidents involving Civilian Deaths
Date Location Civilians Killed

May 13 Korisa, Kosovo 48-87

April 14 Djakovica-Decane, Kosovo 73
May 1 Luzane, Kosovo 39

May 30 Surdulica, Serbia 23

April 12 Grdelica Klisura, Serbia 20
May 21 Istok (Dubrava), Kosovo at least 19
May 3 Savine Vode, Kosovo 17

April 23 Belgrade, Serbia 16

May 7 Nis, Serbia 14

April 27 Surdulica, Serbia 11

May 31 Novi Pazar, Serbia 11

April 5 Aleksinac, Serbia 10

154 FRY, MOH, "Photo Documentation of Civilians Who Were Killed By NATO Attacks, from 24.03 until



20.05.1999."

155 Statement by Gen. Charles Guthrie. See Briefing By the Secretary of State for Defence, Mr. George
Robertson, and the Chief of the Defence Staff, Gen Sir Charles Guthrie, London, March 27, 1999,

156 Yugoslav press reports; FRY, MFA, "Consequences of NATO aggression against the FRY.," Belgrade,
March 27, 1999,

157 For instance, the incident is not listed on the compilation of the Committee for Compiling Data on
Crimes Against Humanity and International Law (http://www. gov.yuw/

cwe/fejmel_nato.htm).

158 Judgment of the Military Court of the 1st Army Command, 1.K. No. 14/99, May 29, 1999.

159 Tanjug, "Chronology of Crimes and Dishonor of NATO," June 5, 1999,

160 FRY, MOH, "Photo Documentation of Civilians Who Were Killed By NATO Attacks, from 24.03 until
0.05.1999."

161 Ibid.
162 Yugoslav press reports.
163 FRY, "Aide-Memoire," May 15, 1999,

164 FRY, MFA, NATO Crimes in Yugoslavia, vol. I, p. 129,



165 Vecernje Novosti, April 6, 1999, p. 4.

166 Information provided by Yugoslav civil defense authorities.

167 FRY, MFA, NATO Crimes in Yugoslavia, vol. 1, p. 141.

168 Tanjug, "Chronology of Crimes and Dishonor of NATO," June 5, 1999.

169 FRY, MFA, "NATO raids on manufacturing and civilian facilities on May 21 and in the night between
May 21 and 22, 1999."

170 NATO, Operation Allied Force Update, May 22, 1999, 0930 CET.
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I Inleiding

Op 12 oktober 1999 heeft de minister van Buitenlandse Zaken namens de regering de
Commissie van Advies inzake Volkenrechtelijke Vraagstukken (CAVV) en de Adviesraad
Internationale Vraagstukken (AIV) gevraagd gezamenlijk advies uit te brengen over de
problematiek rond humanitaire interventie. In de adviesaanvraag, die is opgenomen als
bijlage 1 van dit advies, stelt de regering:

"Het verbod op het gebruik van geweld buiten de eigen grenzen, zoals dat na de Twee-
de Wereldoorlog is neergelegd in het Handvest van de Verenigde Naties, is gebaseerd
op het idee dat soevereine staten ieder voor zich verantwoordelijkheid dragen voor
handhaving van recht en orde binnen hun grenzen. Deze veronderstelling blijkt echter
niet altijd op te gaan. De Veiligheidsraad heeft daarom soms militair ingrijpen op het
grondgebied van een andere staat toegestaan op basis van Art. 39 van Hoofdstuk VI
van het VN-Handvest, met als doel het beéindigen van grootschalig menselijk lijden. De
ervaring leert echter dat de Veiligheidsraad niet altijd in staat is tijdig doeltreffende
maatregelen te nemen. In een dergelijke situatie kan een land (of een groep landen)
ondanks het ontbreken van autorisatie door de Veiligheidsraad en zonder toestemming
van het betrokken land besluiten een poging te doen om met geweld of de dreiging
mel geweld een einde te maken aan deze mensenrechtenschendingen. In een dergelijk
geval is volgens de definitie in het gezamenlijk advies van de Commissie van Advies
inzake Volkenrechtelijke Vraagstukken en de Adviescommissie Mensenrechten Buiten-
lands Beleid uit 1992 sprake van ‘humanitaire interventie’.1

Hoewel een dergelijke interventie op politieke en morele gronden gerechtvaardigd kan
zijn, is er geen sprake van een heldere en algemeen aanvaarde juridische basis. Wan-
neer op dit punt rechtsontwikkeling achterwege blijft, brengt dit een tweetal gevaren
met zich mee. Ten eerste kan worden gesteld dat zolang humanitaire interventie geen
duidelike en algemeen aanvaarde rechtsbasis heeft, het concept kan worden misbruikt
als dekmantel voor andersoortige militaire operaties. Ten tweede kan de positie van
het volkenrecht onbedoeld worden aangetast wanneer het geen mogelijkheid biedt om
in te grijpen bij grove schendingen van algemeen aanvaarde mensenrechten.’ De minis-
ter van Buitenlandse Zaken acht het daarom van groot belang dat het concept van
humanitaire interventie verder wordt ontwikkeld: ‘Dat betekent enerzijds dat duidelijke
richtlijnen moeten worden opgesteld waaraan een humanitaire interventie moet vol-
doen, en anderzijds dat gezocht moet worden naar een zo breed mogelijk draagviak
voor het aldus preciezer omschreven concept.'

De minister van Buitenlandse Zaken verzoekt in de adviesaanvraag zowel te bezien,
hetgeen uit politiek en moreel oogpunt nodig of wenselijk is, als hetgeen uit een oog-
punt van volkenrecht mogelijk is. In het licht van de samenhang tussen politieske, more-
le en juridische overwegingen vraagt hij de AIV en CAVV een gezamenlijk advies uit te
brengen over de vraag hoe het vermogen vergroot kan worden om een einde te maken
aan grootschalige schendingen van de mensenrechten in een bepaald land. Allereerst
zouden de mogelijkheden Kunnen worden geinventariseerd om te komen tot vergroting
van het vermogen van de Veiligheidsraad om op te treden. Daarbij zou ook de mogelijk-
heid van aanpassing van het vetorecht aan de orde kunnen komen. Daarnaast legt de

1 Zie daarvoor: Adviescommissie Mensenrechten Buitenlands Beleid en Commissie van Advies inzake Vol
kenrechtelijke Vraagstukken, Advies nummer 15, “Het gebruik van geweld voor humanitaire doeleinden -
Dwangmaatregelen voor humanitaire doeleinden en humanitaire interventies’, Den Haag 1992,



oy

n'lirti_ster van Buitenlandse Zaken de vraag voor hoe het concept van humanitaire inter-
‘l{emle duidelijker volkenrechtelijk vorm zou kunnen worden Eegeven.

De tekst van dit advies is voorbereid door een werkgroep die bestond uit de valtallige
CAVV samen met een gecombineerde commissie ‘Humanitaire Interventie’ van de AlV.2
Op 31 maart 2000 is de ontwerptekst aanvaard in een zitting van de AIV, waarna de
definitieve tekst op 11 april 2000 is vastgesteld in een gemeenschappelijke vergade-
ring van de CAVV en de Commissie Humanitaire Interventie van de AIV. Ter onderbou-
wing van de beraadslagingen hebben de CAVV en AIV een onderzoeksopdracht verstrekt
aan Drs. G. Molier van de Rijksuniversiteit Groningen. Deze is gevraagd om aan de
hand van de verslagen van een aantal beraadslagingen in de Algemene Vergadering
van de Verenigde Naties en Veiligheidsraad na te gaan of sprake is van een verande-
rend rechtsbesef onder staten met betrekking tot de rechtmatigheid van humanitaire
interventies die zonder autorisatie van de Veiligheidsraad worden uitgevoerd. De CAVV
en AV spreken hun erkentelijkheid uit voor het werk dat de heer Molier op korte termijn
heeft geleverd.

Na een hoofdstuk waarin de uitgangspunten van het advies worden beschreven {hoofd-
stuk 2), gaat dit advies allereerst in op een aantal algemene morele en politieke
aspecten van het vraagstuk van de humanitaire interventie (hoofdstuk 3). Vervolgens
wordt in hoofdstuk 4 een aantal aspecten beschreven van humanitaire interventies die
worden uitgevoerd met een mandaat van de Veiligheidsraad. Hierbij gaan de CAVV en
AlV ook in op de mogelijkheid van aanpassingen van het functioneren van de Veilig-
heidsraad. In hoofdstuk 5, dat humanitaire interventies zonder Veiligheidsraadsman-
daat behandelt, staan de volkenrechtelijke aspecten van het gebruik van geweld tus-
sen staten centraal. In hoofdstuk 6, over de legitimiteit van humanitaire interventies,
wordt een analyse gegeven van de samenhang tussen de volkenrechtelijke, morele en
politieke aspecten van humanitaire interventies. Het advies wordt in hoofdstuk 7 afge-
sloten met een aantal conclusies en aanbevelingen.

2 De volledige samenstelling van de werkgroep is weergegeven in bijlage 2 van dit advies. De ledenlijsten
van de AIV en CAVV zijn evengens cpgenomen in deze bijlage.



Il Uitgangspunten

1.1 Wijze van aanpak

De CAVV en AIV hebben ervoor gekozen te streven naar een aanpak van het vraagstuk
van humanitaire interventie, die de morele, politieke en volkenrechtelijke aspecten in
zich verenigt. In elke humanitaire noodsituatie verhouden deze aspecten zich anders
tot elkaar, al naar gelang de voorgeschiedenis, het politieke momentum en de concrete
omstandigheden.

De politieke en maatschappelijke discussie rond het NAVO-ingrijpen in de humanitaire
noodsituatie in Kosovo heeft opnieuw het belang aangetoond van een dergelijke inte-
grale aanpak. Vaak werd daarbij onvoldoende onderscheid gemaakt tussen de rechtma-
tigheid -de verenigbaarheid met het thans geldende volkenrecht- van een interventie en
de fegitimiteit daarvan. De legitimiteit van een interventie is grotendeels afhankelijk
van de politieke en morele overwegingen die ter rechtvaardiging worden aangevoerd,
maar kan zeker niet worden bepaald zonder ook juridische aspecten in aanmerking te
nemen. Zij kan daarom alleen worden beocordeeld op basis van een brede afweging van
alle drie elementen. Zo kan, wat de legitimiteit van een operatie betreft, een rol spelen
dat de interveniérende landen kunnen rekenen op een stevig en breed draagvlak in de
internationale statengemeenschap. Hoewel dit niets behoeft te zeggen over de recht-
matigheid van een interventie onder het geldende recht, kan de legitimiteit wel een
indicatie geven over de algemeen gevoelde wenselijkheid van bepaald optreden, en
daarmee duiden op een mogelijk toeskomstige juridische ontwikkeling.

Vanuit een volkenrechtelijk perspectief nemen vooral de normatieve aspecten van het
vraagstuk van de humanitaire interventie een belangrijke plaats in. Daarbij zijn in de
loop van de jaren tachtig en negentig inherente spanningen aan het licht getreden. Hoe
kunnen bijvoorbeeld het volkenrechtelijke verbod op interventie en het verbod op
geweldgebruik tussen staten worden verenigd met de belangrijke ontwikkeling die de
bescherming van de fundamentele rechten van de mens in het internationale recht
heeft doorgemaakt? Met deze humanitaire ontwikkelingen heeft het internationale
recht een eigen dynamiek in gang gezet. Het volkenrecht richt zich tegenwoordig niet
meer alleen op de betrekkingen tussen staten, maar ook op individuele en collectieve
rechten van (groepen) mensern.

Het aldus opgekomen spanningsveld tussen non-interventie en het geweldsverbod
enerzijds, en het toenemende belang van humanitaire overwegingen anderzijds dient
zich evenzeer aan in de politieke discussie over humanitaire interventie. Vooral sinds
het einde van de Koude Oorlog wordt steeds meer erkend dat de wereldgemeenschap
grootschalige mensenrechtenschendingen niet kan tolereren. Tegelijk wordt gesigna-
leerd dat interventies met een humanitair oogmerk in de praktik vaak (mede) ten dien-
ste staan van puur nationale belangen. Bovendien wordt geargumenteerd dat men niet
lichtvaardig voorbij kan gaan aan het door alle staten gedeelde belang van een wer-
kend statensysteem, met inbegrip van het bijbehorende non-interventiebeginsel dat in
wezen ook een humanitair doel dient, namelijk het voorkomen van oorlogen.

De CAVV en AlV menen dat de volkenrechtelijke en politieke discussies over het vraag-
stuk van humanitaire interventie nauw met elkaar samenhangen en niet geisoleerd van
elkaar kunnen worden beschouwd. In dit advies is er daarom voor gekozen om, nadat

de morele, politieke en juridische aspecten van het vraagstuk van de humanitaire inter-
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ventie eerst afzonderlijk zijn behandeld, deze aspecten nadrukkelijk in samenhang te
bezien.

1.2 Een werkdefinitie van ‘humanitaire interventie’

Het begrip ‘humanitaire interventie’ leidt vaak tot spraakverwarring. Om duidelijkheid te

scheppen in deze situatie maakte het ACM/CAVV-advies van 1992 een duidelijk onder-

scheid tussen drie verschillende vormen van ingrijpen, die in het spraakgebruik alle als

‘humanitaire interventie' worden betiteld, maar die alle ook een geheel eigen discussie

en dynamiek met zich brengen. Het betreft:

1) Het zonder toestemming van het betrokken land verlenen van hulp ter leniging van
acute noden die een bedreiging van vele mensenlevens vormen.

2) Het autoriseren van gebruik van geweld door de Veiligheidsraad op basis van hoofd-
stuk VIl van het VN-Handvest naar aanleiding van situaties van grootschalige mer-
senrechten-schendingen in een bepaald land.

3) Het interveniéren door een staat of een groep staten, met geweld of dreiging van
geweld, op het grondgebied van een ander land naar aanleiding van daar plaatsvin-
dende ernstige en grootschalige mensenrechtenschendingen, zonder daartoe door
de Veiligheidsraad vooraf te zijn geautoriseerd.

Hoewel in alle drie situaties de reden voor optreden is gelegen in het feit dat de levens
van grote groepen mensen worden bedreigd, bestaan er grote verschillen in de wijze
van optreden en de juridische gronden waarop dat optreden is of zou kunnen worden
gebaseerd. De eerstbeschreven situatie valt onder 'humanitaire nocdhulp’ (humanita-
rian emergency assfsrance}.a Onder bepaalde omstandigheden -bijvoorbeeld wanneer
de regering van het land waarin de noodsituatie zich voordoet de verlening van humani-
taire noodhulp weigert of een gegeven toestemming wordt gevalgd door systematische
obstructie- kan een dergelijke situatie aanleiding vormen voor het gebruik van geweld
krachtens de bevoegdheden van de Veiligheidsraad neergelegd in Hoofdstuk VIl van het
Handvest. Het onderwerp van de humanitaire noodhulp zal hier verder niet afzonderlijk
worden behandeld. In dit verband verdient het overigens nog altijd aanbeveling de in

AV /Resolutie 46/182 neergelegde regels betreffende de versterking van de codrdinatie
van humanitaire noodhulp van de VN verder uit te werken in een conventie over huma-
nitaire ﬂﬂﬂth|ﬂ.4

Bij de tweede vorm van ingrijpen -het autoriseren van gebruik van geweld door de Veilig-
heidsraad- staat de vraag centraal of, op grond van Artikel 39 VN-Handvest, een
bepaalde situatie kan worden aangemerkt als een bedreiging van de internationale
vrede en veiligheid. Het maken van deze (politieke) beoordeling is primair aan de Veilig-
heidsraad. Als de Raad deze vraag bevestigend beantwoordt, is hij -overeenkomstig de
bepalingen van Hoofdstuk VIl VN-Handvest- exclusief bevoegd bindende besluiten te
nemen tot militaire dwangmaatregelen (enforcement). Indien een dergelijk besluit tot
een militaire dwangmaatregel wordt genomen naar aanleiding van grootschalige men-
senrechtenschendingen, is sprake van een specificke toepassing van het algemene
instrument van enforcement. Hoewel de CAVV en AlV er daarom de voorkeur aan zou-

3 Zie hiervoor AV-Resolutie 46/182 van 19 December 1991: “Strengthening of the coordination of
humanitarian emergency assistance of the United Nations™. Ook zij verwezen naar het advies van de
AlV, getiteld: *Humanitaire hulp: naar een nieuwe begrenzing', Den Haag 1998,

4 Zie hiervoor ook ACM/CAVY (1992), pagina 3.



den geven een dergelijke situatie te omschrijven als ‘dwangmaatregelen met gebruik

van geweld voor humanitaire doeleinden’ (enforcement action for humanitarian purpo-

ses), constateren zij dat dergelijke dwangmaatregelen in het politieke spraakgebruik

Steeds het etiket ‘humanitaire interventie’ opgeplakt krijgen. In het kader van dit

advies, waarbij het expliciet de bedoeling is ook het functioneren van de Veiligheidsraad

zelf te betrekken, zal derhalve worden gesproken van ‘humanitaire interventie met toe-
stemming van de Veiligheidsraad'; of kortweg ‘geautoriseerde humanitaire interventie’.

Het voorgaande neemt niet weg dat het begrip ‘humanitaire interventie’ in zijn strikte

betekenis uitsluitend betrekking heeft op de derde hiervoor omschreven situatie: het

gebruik van geweld ter voorkoming of beéindiging van grootschalige mensenrechten-
schendingen, zonder daartoe vooraf door het betrokken land of de Veiligheidsraad te
zijn geautoriseerd. Het is juist deze situatie die de grootste problemen van politieke en

Juridische aard oplevert. In algemene zin kan het begrip humanitaire interventie in zijn

strikte betekenis naar het oordeel van CAVV en AV als volgt worden omschreven:

‘De dreiging met of het gebruik van geweld door één of meer staten, eventueel in het

kader van een internationale organisatie, binnen het territoir van een andere staat:

a) met het doel het beéindigen van reeds bestaande, dan wel het voorkomen van
onmiddellijk dreigende grootschalige ernstige schendingen van fundamentele mensen-
rechten, in het bijzonder het recht op leven van individuen, ongeacht hun nationaliteit;

b) zonder voorafgaande autorisatie van de Veiligheidsraad en zonder toestemming van
de legitieme regering van de staat, op het grondgebied waarvan de interventie
plaatsvindt.*

In het kader van dit advies zal kortweg worden gesproken van ‘humanitaire interventie

zonder toestemming van de Veiligheidsraad' of van ‘ongeautoriseerde humanitaire

interventie’,

Een aantal algemene aspecten van beide hier gehanteerde definities van humanitaire
interventie kan reeds voor een verdere analyse worden genoemd. Zo betreft humanitai-
re interventie de bescherming van rechten van personen ongeacht hun nationaliteit.
Interventies die gericht zijn op de bescherming of het in veiligheid brengen van onder-
danen van de interveniérende staat {of van een derde staat) kunnen niet worden
gebracht onder de noemer van humanitaire interventie.® Daarnaast is het van belang
dat de legitieme regering van de staat op het grondgebied waarvan de interventie
plaatsvindt, de interveniérende staat (of staten) niet heeft uitgenodigd of deze gedoogt.
Zou dit wel het geval zijn, dan kan men niet spreken van ‘humanitaire interventie’,
maar alleen van het verlenen van humanitaire assistentie. Ook moet er sprake zijn van
ernstige en grootschalige schendingen van fundamentele mensenrechten. Wat onder
grootschalig moet worden verstaan en om welke rechten het moet gaan, is voor uiteen-
lopende interpretatie vatbaar. Hierop komt het advies in Hoofdstuk 6 temg.'ﬁ‘ Ten slotte
is een bedreiging van de internationale vrede en veiligheid als resultaat van de ernstige
en grootschalige schendingen van fundamentele mensenrechten geen afzonderlijke of
bijkomende voorwaarde. Een dergelijke, internationaal vastgestelde schending van de
internationale rechtsorde hoeft immers niet noodzakelijkerwijze en in alle omstandighe-
den tevens een bedreiging op te leveren van de internationale vrede en veiligheid, Ook
hierop zal later in het advies nader worden ingegaan.

5 De vraag of de intervenigrende staat in die gevallen zich mag beroepen op het recht van Individuele of
collectieve zelfverdediging, overeenkomstig Artikel 51 van het VN-Handvest, biijft hier onbesproken.

6 Zie punt 2a van het beschreven toetsingskader
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III Morele en politieke aspecten

I11.1 Soevereiniteit en humaniteit’

In zijn redevoering in september 1899 ter gelegenheid van de opening van de Algeme-
ne Vergadering stelde de Secretaris-Generaal van de Verenigde Naties (SGVN), Kofi
Annan, de vertegenwoordigers van de VN-statengemeenschap voor het volgende dilem-
ma: ‘To those for whom the greatest threat to the future of international order is the
use of force in the absence of a Security Council mandate, one might ask -not in the
context of Kosovo- but in the context of Rwanda: If, in those dark days and hours lea
ding up to the genocide, a coalition of states had been prepared to act in defence of
the Tutsi population, but did not receive prompt Council authorization, should such a
coalition have stood aside and allowed the horror to unfold? To those for whom the
Kosovo action heralded a new era when states and groups of states can take military
action outside the established mechanisms for enforcing international law, one might
ask: Is there not a danger of such interventions undermining the imperfect, yet resi-
lient, security system created after the Second World War, and of setting dangerous
precedents for future interventions without a clear criterion to decide who might invoke
these precedents and in what circumstances?'8

Het dilemma dat de SGVN in zijn redevoering schetst, kan in algemene termen worden
beschreven als een conflict tussen enerzijds het verbod op gewapende interventie en
het respect voor de territoriale integriteit, en anderzijds de plicht tot handhaving en
bevordering van de rechten van de mens. Moet de nadruk worden gelegd op het voor-
komen van geweld tussen staten en op stabiliteit in hun verhoudingen, of verdient de
'humaniteit’, de bescherming van de fundamentele rechten van burgers prioriteit? De
verhouding tussen beide belangen is bijzonder ingewikkeld, kent tegenstrijdigheden en
geeft geen houvast voor ondubbelzinnige keuzes.

Een inbreuk op het verbod op het gebruik van of de dreiging met geweld, zoals neergelegd
in artikel 2(4) VN-Handvest, moet worden gezien als een fundamentele schending van de
‘constitutie van de internationale statengemeenschap'. Een dergelijke inbreuk is -buiten
gevallen van onmiddellijke zelfverdediging- volgens het VN-Handvest alleen voorbehouden
aan de Veiligheidsraad. Daarbij is het vetorecht van de permanente leden van de Raad
een erkenning van het feit dat zo'n inbreuk dient te berusten op consensus van de grote
mogendheden. Wordt toch ingegrepen zonder zo'n consensus, dan bestaat de mogelijk-
heid dat deze mogendheden zich distantiéren van de statenorde, zoals die is neergelegd
in het VN-Handvest. Aldus wordt die orde ondermijnd, met een riskante onzekerheid en
spanning als gevolg. Er wordt ook geredeneerd dat een verslechtering van de verhoudin-
gen tussen de permanente leden van de Veiligheidsraad gevolgen kan hebben die op ter-

7  Met humaniteit wordt in dit verband gedoeld op individuele rechten en de collectieve rechten van niel-
statelijke actoren (‘de mensheid’, volken, en minderheden. Zie hiervoor het ACM-advies, "Collectieve
Rechlen', Den Haag 1995). In sommige analyses wordl op een vergelijkbare wijze gesproken van een
spanningsveld tussen "order and justice' (Danish Institute of International Affairs, ‘Humanitarian Inter-
vention. Legal and Political Aspects, Kopenhagen 1988}, of van een spanningsveld tussen ‘order and
self-determination’ (S. Hoffmann, ‘The Ethics and Politics of Humanitarian Intervention’, Motre Dame
1996; M. Ignatieff, "Whose Universal Values? The Crisis in Human Rights', Amsterdam 1899).

g8 Zie voor de volledige tekst: United Nations Press Release SG/SM/7136 GA/9596.



mijn veel ernstiger voor de mensheid zijn dan een humanitaire ramp binnen een staat. In
essentie komt deze redenering erop neer dat internationale stabiliteit, op basis van de
procedures die daarvoor in VN-verband zijn overeengekomen, een voorwaarde is voor het
respect voor mensenrechten, de bescherming van minderheden en de ontwikkeling van
democratie. Daarbij is het van belang te beseffen dat staten in beginsel nog steeds het
beste kader vormen voor de naleving van de fundamentele rechten van de mens. Staten
kunnen immers worden aangesproken op hun gedrag; zij kunnen en moeten hun binnen-
landse geweldsmonopolie toepassen ter bevordering van deze rechten. De ‘internationale
gemeenschap’ mist hiervoor de middelen; zij kan slechts complementair optreden.

Vanuit het belang van ‘humaniteit’ geredeneerd wordt het universeel respect voor de
fundamentele rechten van de mens echter eveneens gezien als premisse voor een sta-
biele internationale orde, als een aspect van de 'constitutie van de internationale sta-
tengemeenschap’. Internationale afzijdigheid bij grootschalige mensenrechtenschendin-
gen wordt in deze redenering niet alleen onrechtmatig geacht -bijvoorbeeld in
tegenspraak met het Genocideverdrag-, maar moedigt repressieve regimes ook aan
hardhandige methodes te (blijven) gebruiken om de eigen machtsbasis in stand te hou-
den. Juist zulke regimes blijken door een 'spill-over’ van de binnenlandse gewelddadig-
heid de internationale orde het meest te kunnen ondermijnen. Niet alleen leidt passivi-
teit van de internationale gemeenschap zodoende tot meer menselijk lijden en onrecht,
ook kan zij een aantasting van de gemeenschappelijke veiligheid betekenen in de zin
dat onderdrukte of bedreigde (groepen van) mensen gaan zoeken naar steeds vergaan-
der maatregelen om zelf hun eigen recht te halen. In deze visie is een internationale
orde die genocide of andere flagante mensenrechtenschendingen toelaat per definitie
instabiel. De nationale en internationale ordes hangen nauw samen en ontlenen beide
hun legitimiteit en stabiliteit voor een belangrijk gedeelte aan hun vermogen om indivi-
duen of groepen te beschermen tegen willekeur en geweld.

Dat sinds de jaren tachtig spanning optreedt tussen respect voor territoriale integriteit en
het verbod op het gebruik van of de dreiging met geweld enerzijds, en de (vooralsnog ver-
onderstelde) plicht een einde te maken aan grootschalige schendingen van de mensen-
rechten anderzijds, is niet alleen het gevolg van de toegenomen mogelijkheden tot gewa-
pende interventie als gevolg van het einde van de Koude Oorlog. Ten minste zo belangrijk
is de tendens om in de internationale praktijk steeds meer rekening te houden met de
belangen en rechten van mensen en van volkeren, en niet alleen met die van de staat.

g Deze veranderende notie klinkt duidelijk door in verschillende uitspraken van drie achtereenvolgende Secreta
rissen-Generaal van de Verenigde Naties. Secretaris-Generaal Perez de Cuellar verklaarde nog tijdens zijn
ambtsperiode: ‘we are clearly witnessing what is probably an irresistible shift in public attitudes towards the
belief that defence of the oppressed in the name of morality should probably prevail over frontiers and legal
documents'(Report of the Secretary-General, In: UN Yearbook 1991, para 11). Boutros Boutros-Ghali ging
in een 1091 verschenen YN-document een stap verder door te stellen: ‘it is now increasingly felt that the
principle of nor-interference with the essential jurisdiction of states cannot be regarded as a protective
barrier behind which human rights could be massively or systematically violated with impunity’ (geciteerd in:
P. Malanczuk, "Humanitatian Intervention and the Legitimacy of the Use of Force’, Amsterdam 1993, p. 29)
Een meer recente uitspraak is afkomstig van Kofi Annan die tijdens zijn rede voor de Algemene Vergadering
in 1999 stelde: ‘State soverglgnty, in its most basic sense, is being redefined by the forces of glabalization
and international cooperation. The state is now widely understood to be the servant of its people, and not
vice versa. At the same time, individual sovereignty -and by this | mean the human rights and fundamental
freedoms of each and every individual as enshrined in our Charter- has been enhanced by a renewed cons-
ciousness of the right of every individual to contral his or her own destiny'(UN Press Release SG/SM/7136
GA/9586).



De rechten van de mens zijn meer en meer een 'gedeelde verantwoordelijkheid’ geworden
van staten en de internationale gemeenschap. De staat blijft de eerstverantwoordelijke
voor de bescherming van individuen -en moet dat ook ziin- maar hij kan in dit opzicht op
zijn verantwoordelijkheden worden aangesproken door internationale fora die daartoe
steeds verfijnder toezichtsmechanismes hebben ontwikkeld. Anderzijds is het verbod op
het gebruik van of de dreiging met geweld stevig verankerd in het VN-Handvest en is het
een belangrijke pijler gebleken van de stabiliteit in de interstatelijke verhoudingen.

Bovenstaande, kort aangeduide ontwikkelingen op het terrein van de rechten van de
mens hebben het beginsel van de staatssoevereiniteit, dat bij het opstellen van het
VN-Handvest in 1945 als uitgangspunt werd genomen, sterk van karakter doen veran-
deren. Daarnaast heeft ook het bredere proces van ‘internationalisering’ (dat wil zeggen:
het toenemend belang van internationale overeenkomsten, van het lidmaatschap van
internationale organisaties en de economische interdependentie, en de steeds pregnan-
tere rol van internationale NGO's en de media) in praktische zin de soevereiniteit van
staten in vergaande mate beperkt. De afweging tussen het interstatelijk geweldsverbod
en de rechten van de mens is dientengevolge actueler dan ooit.

De rechten van de mens zijn een elementair onderdeel geworden van de internationale
betrekkingen. Het is echter ook van belang welke middelen de internationale gemeen-
schap bij de handhaving van de rechten van de mens kan, wil of mag gebruiken. Een der-
gelijke afweging kan niet worden gemaakt zonder in te gaan op de aard van de humanitai-
re crises die om ingrijpen vragen en op de opstelling van de statengemeenschap. Tegen
de achtergrond hiervan zullen de AIV en CAVV ook nader ingaan op de vragen hoe de
slagvaardigheid van de Veiligheidsraad kan worden verbeterd, en of -en hoe- duidelijker
richtlijnen kunnen worden ontwikkeld waaraan humanitaire interventies moeten voldoen.

111.2 Veranderende conflictpatronen

Sinds het einde van de Koude Qorlog is de bemoeienis van de statengemeenschap met
betrekking tot gewelddadige conflicten en humanitaire crises substantieel toegenomen.
Dit wordt weerspiegeld in de hoeveelheid Veiligheidsraadsresoluties inzake humanitaire
crises en een daarvan afgeleide toename van het aantal "blauwhelmen’ en militaire coali-
ties dat over de gehele wereld in dienst van de ‘crisisbeheersing’ of humanitaire
opdrachten actief is. Tegelijkertijd is ook het internationale veiligheidsbeeld veranderd.
Waar tijdens de Koude Oorlog sprake was van een wereldwijde rivaliteit tussen de super
mogendheden, moeten thans veel landen constateren dat zij voor de eertijds rivaliseren-
de mogendheden niet meer van voldoende strategisch belang zijn om voor internationale
ondersteuning in aanmerking te komen. Door het wegvallen van dergelijke steun, en bjj
gebrek aan eigen draagviak, legitimiteit en uitvoerende mogelijkheden ontberen vele van
de betrokken regeringen het vermogen om ‘etnische sn&anﬂir1gu.=.:"|'1lj langer adequaat te
beteugelen. Sommige staten vallen uit elkaar of dreigen dat te doen; in een aantal landen
nemen regeringen hun toeviucht tot rigoureus geweld om de eenheid te bewaren. Omdat
een gehele samenleving bij een dergelijk conflict betrokken raakt, is niet meer duidelijk
wie tot de strijdende partijen behoort. Oorlogvoering en humanitaire crises zijn zodoende
steeds minder uit elkaar te halen.

Dok het onderscheid dat traditioneel wordt gemaakt tussen intrastatelijke en interstatelijke
oorlogen, is na het einde van de Koude Oorlog vervaagd. Conflicten binnen staten leiden

10 Het is weliswaar gebruikelijk in dit verband te spreken van ‘etnische conflicten’ maar deze viag dekl niet

geheel de lading. In de praktijk zijn het immers evenzeer religieuze, regionale, politieke en sociaal-econo-
mische groepsidentiteiten die aan de basis van “etnische’ conflicten kunnen liggen.
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thans veelal tot conflicten tussen staten en omgekeerd, Ten eerste liggen de oorzaken
van gewapende strijd vaak in het buitenland. Daarnaast gaat het in veel gevallen
(Rwanda/Zaire) bij de *spill-over’ van conflicten om méér dan het door eerdere viuchte-
lingenstromen veroorzaken van latere gevechten. Doordat veel landsgrenzen niet parallel
lopen met etnische, religieuze of culturele scheidslijnen, kunnen ook zonder viuchtelingen-
stromen transnationale effecten van conflicten optreden. Gewapende strijd heeft onder
dergelijke omstandigheden een ‘veenbrand'-karakter gekregen, hetgeen betekent dat
vaak na en in de buurt van eerdere gevechten weer nieuwe strijdtonelen ontstaan.11

De opkomst van de hier aangeduide conflictpatronen heeft de statengemeenschap voor
een aantal belangrijke problemen geplaatst. Het ‘totale’ karakter van bestaande (burger)
oorlogen maakt het vaak onmogelijk om succesvol met diplomatieke middelen in te grijpen.
Ook het middel van economische sancties blijkt van beperkte waarde. De effecten hiervan
zijn immers pas op langere termijn merkbaar, terwijl het voorkomen van genocide of mas-
sale slachtingen onder de burgerbevolking juist een snel en krachtdadig optreden vereist.
Daardoor blijft militair ingrijpen veelal uiteindelijk over als uiterste redmiddel om een
ramp te voorkomen danwel in te dammen. In de loop van de jaren negentig is echter
gebleken dat ook voor de militair interveniérende staten nauwelijks onderscheid te maken
is tussen strijdende partijen en burgerbevolking. Traditionele beginselen van ‘peace-
keeping’, zoals het plaatsen van lichtbewapende ‘blauwhelmen’ tussen herkenbare partij-
en, hebben in dergelijke omstandigheden beperkt of geen succes, ook omdat deze door
hun opdracht en uitrusting niet in staat kunnen worden geacht een einde te maken aan
de grootschalige humanitaire ellende die gepaard gaat met de nieuwe conflictpatronen.
Het handhaven van een status quo of het vergemakkelijken van humanitaire hulp wordt
maar al te snel gezien als bevoorrechting van één van de strijdende groeperingen met als
gevolg dat vredesmachten in escalerende conflicten worden meegezogen met alle daarbij
behorende risico's vandien, onder andere voor het ingezette militaire personeel.l

IIL.3 Het optreden van staten met betrekking tot gewapende interventies

De frustrerende ervaringen die zijn opgedaan met de VN-operaties in Somalié (UNOSOM 1)
en Bosnié (UNPROFOR) hebben veel VN-troepenleveranciers tot de overtuiging gebracht
dat in ‘vredesoperaties’ die niet met de uitdrukkelijke en nageleefde instemming van alle
strijdende partijen worden uitgevoerd, deelnemende militaire eenheden in staat moeten
ziin op hoge geweldsniveaus te opereren. Deze voorwaarde geldt a fortiori voor humanitaire
interventies, waarbij immers per definitie sprake is van afwezigheid van instemming van
de staat, waarbinnen wordt geintervenieerd. In de geldende militaire doctrines betekent
dit dat de interveniérende macht voorbereid moet zijn op een onderneming die kan esca-
leren tot regelrechte gevechtsoperaties. De ingezette legermacht moet daarom kunnen
beschikken over ‘escalatiedominantie’.13 In veel doctrines wordt om die reden, althans
wat de inzet van militaire middelen betreft, geen verschil gemaakt tussen oorlogvoering

11 Zie bijvoorbeeld het voormalige Joegosiavié, de Kaukasus en het Grote Merengebied in Afrika.
12 Adviesraad Vrede en Veiligheid, "Verloren Onschuld. Nederland en VN-Operaties’. Den Haag 1995, p. 16,

13 Zo moet de mogelijkheid bestaan om, naarmate hel geweldsniveau daadwerkelijk opklimt, steeds meer de
nadruk te leggen op de gentegreerde inzel van een steeds breder scala aan militaire middelen. Het kan bij:
voorbeeld noodzakelijk zijn dat bij interventies te land van enige omvang eenheden van meet afl aan worden
uitgerust met zwaar materiegl. Daarnaast moet in beginsel rekening worden gehouden met de (voorwaarden-
scheppende of ondersteunende) inzet van luchtmacht en marine. Zie hiervoor: Landmacht Doctrine Publikatie
Il (*Vredesoperaties'), Den Haag 1989, p. 79, en AV, ‘De ontwikkelingen in de internationale veiligheids-
situatie in de jaren negentig: Van onveilige zekerheid naar onzekere veiligheid', Den Haag 1999, p. 37.

11



en afdwingingsoperaties. Wel is er uiteraard een verschil in de doelstellingen van een
operatie, omdat bij afdwingingsoperaties de militaire dwangmaatregelen uitdrukkelijk in
dienst blijven staan van de uitvoering van het door de Veiligheidsraad geformuleerde
mandaat of van het humanitaire doel van de operatie.14 Dat vergt terughoudendheid
en, voor zover mogelijk, de bevordering van een zekere instemming van de betrokken
partijen, een toezicht op de naleving van gemaakte afspraken en een grote nadruk op
samenwerking.

Zelfs als militaire middelen grootschalig worden ingezet, kan nog wel worden afgedon-
gen op de kansen op een succesvolle afloop van gewapende interventies. Om enige
kans van slagen te hebben tegenover modern uitgeruste interventiemachten, zijn min-
der goed toegeruste partijen in crisisgebieden hun toeviucht gaan nemen tot aangepas-
te strategieén, ook wel aangeduid als ‘asymmetrische oorloguoering'.ls Zij pogen het
strijdtoneel te verplaatsen naar een onoverzichtelijke stedelijke omgeving ('urban warfa-
re'), zij zijn bereid voor beperkte militaire successen grote aantallen slachtoffers te
incasseren, maken gebruik van uitputtingstactieken (vertragen van onderhandelingen),
geven met opzet blijk van een gebrek aan humanitaire scrupules en maken grif gebruik
van (alom verkrijgbare) lichte wapens.lﬁ Interventiemachten die als oogmerk hebben
een einde te maken aan een humanitaire noodsituatie, hebben hierop vaak geen
afdoende antwoord. Ondanks de veelal robuuste uitrusting van moderne strijdmachten,
blijven bij een asymmetrische conflictsituatie de persoonlijke risico’s voor intervenie-
rende militairen groot en is de kans op een succesvolle afioop van een interventie
geen gegeven. Deze operationeel-militaire problematiek laat de talloze politieke, soci-
aal-economische en emotionele problemen nog onbesproken die men tegenkomt als
men een ‘totale’ oorlogssituatie binnen een afzienbare termijn wenst om te buigen tot
een veilige en enigszins stabiele situatie.

De gevoelde noodzaak om bij afdwingingsoperaties militaire middelen grootschalig in te
zetten en de onzekerheid over een succesvolle en ‘maakbare’ aflocop hebben de inter-
nationale gemeenschap voor een aantal ingewikkelde dilemma’s gesteld. Staten voelen
zich steeds nadrukkelijker voor de keuze gesteld om bij conflicten met een urgent
humanitair karakter zich ofwel afzijdig te houden, ofwel grootschalig en langdurig in te
grijpen. Vanwege de enorme kosten die zijn gemoeid met een militaire interventie, de
risico’s die ingezette militairen lopen en de beperkte militaire middelen, lijken juist die
regeringen terughoudend te zijn die wel over het passende materieel kunnen beschik-
ken. Deze terughoudendheid wordt verder versterkt als staten worden geconfronteerd

14 In sommige doctrines wordt een onderscheid gemaakt tussen corlogvoering en "Military Operations
Other Than War' (MOOTW), waarbij niet zozeer een verschil wordt gemaakt in het geweldsniveau als wel
in de doelstellingen van operaties (zie bijvoorbeeld L. Freedman, The revolution in Strategic Affairs’
{Adelphi paper 318), Oxford 1998, p. 47, noot 4). In de Britse ‘Strategic Defence Review'wordt zelfs
hierbij geen verschil gemaakt. De gehanteerde term “interventie"wordt gebruikt voor alle vormen van mili-
tair optreden in het hogere deel van het geweldsspectrum, ongeacht of het militaire geweld wordt toege-
past ter verdediging van NAVO-grondgebied, daarbuiten In een klassiek scenario (Hoeweit) of ter beéindi-
ging van een complex intrastatelijk conflict.

15 L. Freedman, ‘The Changing Forms of Military Conflict’ in: Survival, val. 40, no. 4. (Winter 1998-1999),
p. 41.

16 Zie voor de proliferatie van kleine wapens: Adviesraad Internationale Vraagstukken, ‘Conventionele
Wapenbeheersing. Dringende noodzaak, beperkte mogelijkheden’, Den Haag 1998.
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met de machtsbelangen en invioedssferen van grote mogendheden, of met een ondui-
delijke rechtsbasis voor gewapend ingrijpen.

Uit het voorgaande kan worden geconcludeerd dat staten bij voorkeur niet intervenié-
ren, tenzif er dwingende redenen zijn dat wel te doen. Deze redenen zijn in de regel
niet van louter humanitaire aard, maar maken deel uit van bredere geopolitieke en vei-
ligheidsoverwegingen van staten. De ervaring leert dat staten niet interveniéren bij
bondgenoten, tegen vriendschappelijke regeringen en tegen grote mogendheden of sta-
ten in de onmiddellijke invioedssfeer daarvan, hoezeer regeringen zich ook misdragen.

Daarnaast kan worden geconstateerd dat de terughoudendheid van staten om in andere
staten te interveniéren ook te maken heeft met de politieke onzekerheid van regeringen
ten aanzien van acties die niet direct hun nationale belang in enge zin dienen, namelijk
de verdediging van het eigen grondgebied.1” Deze terughoudendheid wordt verder
versterkt wanneer een crisis zich ver weg afspeelt, in gebieden met weinig strategische
waarde of in regio’s waarover de pers nauwelijks bericht. Anderzijds wordt de druk om in
te grijpen sterker gevoeld naar gelang crises naderbij zijn. De effecten van dergelijke
crises (vluchtelingenstromen, ‘spill-over') zijn dan duidelijk zichtbaar en kunnen bovendien
de regionale stabiliteit ondermijnen. Dergelijke overwegingen leiden welhaast.onvermijde-
lijk tot een selectiviteit, die op zichzelf moeilijk te rijmen is met de gelijkwaardige behan-
deling van gelijksoortige situaties die de internationale rechtsorde idealiter zou vereisen.

Vooralsnog is de krijgsmacht van de Verenigde Staten de enige die met zijn militair-stra-
tegische middelen in staat is een significante mondiale veiligheidsrol te spelen. Tegelijk
kan echter worden geconstateerd dat de animo in de Verenigde Staten onder druk
staat om na veertig jaar Koude Oorlog een wereldwijde rol te blijven spelen. Bepalend
voor de huidige Amerikaanse stellingname is een presidentiéle richtlijn die kort na de
terugtrekking uit Somalié van kracht werd.18 Deze richtlijn komt erop neer dat de VS
alleen dan participeert in vredesmissies als er een sprake is van een ‘naticnaal
belang'19, als er een overtuigende exit strategy’ bestaat, als de VS zelf de militaire
leiding heeft, als het Amerikaanse publiek brede steun geeft en als de ‘overwinning'
verzekerd is. In het licht van dergelijke voorwaarden hebben sommigen

17 Zie onder meer: E. Luttwak, 'A Post heroic Military Policy’ in: Foreign Affairs, vol. 75., no. 4., {July-August
1996), p. 33-44.

18 Presidential Directive 25, uitgebracht in Mei 1994

19 Indicatief voor de invulling van het nationale belang van de Verenigde Staten is de uitkomst van een discus-
sie, in 1996 georganiseerd door de Commission on American National Interests, De discussie werd gevoerd
door verschillende congresleden, regeringsmedewerkers en politiek analisten. Volgens hen zijn er slechts
vijf vital national interests die dwingen tot optreden: een drelging mel massavernietigingswapens, de
opkomst van een vijandige grootmacht in Europa of Azig, een vijandige macht op zee of aan de grenzen van
de VS, een ineenstorting van economisch, financieel of milieu-systeem en het voortbestaan van geallieer-
den. Zeer belangrijke nationale belangen zijn regionale proliferatie massavernietigingswapens en agressie
tegen geallieerde landen. Grootschalige mensenrechtenschendingen behoren samen met politiek pluralis-
me, democratie in strategisch belangrijke gebieden tot de gewone nationale belangen. Minder beduidende
belangen zijn: handelstekorten en democratie in het algemeen. Bovenstaande indeling heeft overigens niet
verhinderd dat de V5 -weliswaar na aarzelingen- toch heeft deelgenomen aan IFOR/SFOR in Bosnié en
KFOR in Kosovo.

20 Hoffmann (1996), pp. 34-35.
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gesignaleerd dat de beginselen van staatssoevereiniteit en non-interventie niet alleen
worden gehuldigd door zwakke regimes die vrezen dat de internationale gemeenschap
al te gemakkelijk tot ingrijpen in binnenlandse crises besiuit. Ook de staten die over de
militaire middelen voor gewapende interventie beschikken, beroepen zich graag op
deze beginselen, maar dan om te voorkormen dat een morele interventieplicht ontstaat
die ‘evenzeer een politieke dwangbuis wordt als het juridische interventieverbod dat
was onder het Westfaalse stelsel’.21

Kortom, er is onmiskenbaar sprake van een toenemend belang in de internationale
betrekkingen van de fundamentele rechten van de mens, deze ontwikkeling heeft even-
wel niet direct geleid tot een groeiende bereidheid tot mondiaal gewapend ingrijpen.
Afgezien van de vraag of de toepassing van geweld in alle gevallen het meest geschik-
te middel is ter voorkoming of beéindiging van een humanitaire noodsituatie, moet wor-
den vastgesteld dat juist regeringen die de middelen tot ingrijpen bezitten, zich terug-
houdend opstellen, zeker als het gaat om optreden buiten hun eigen regio of om acties
die een duidelijke rechtsbasis ontberen.

21 PH. Kooijmans, ‘Het non-interventiebeginsel herijkt’ in: Internationale Spectator, oktober 19986,

14



IV Humanitaire interventie met een mandaat van de
Veiligheidsraad

IV.1 De rol van de Veiligheidsraad

In de jaren negentig is de Veiligheidsraad bereid gebleken niet alleen interstatelijk
geweld, maar ook grootschalige mensenrechtenschendingen -op basis van zijn
bevoegdheden neergelegd in Hoofdstuk VIl VN-Handvest- te beoordelen als een bedrei-
ging voor de internationale vrede en de velligheid om zodoende gewapende interventies
mogelijk te maken. Daarmee is de Veiligheidsraad afgestapt van de scheiding die hij tij-
dens de Koude Dorlog maakte tussen de (militair-strategische) veiligheidsproblematiek
en humanitaire -::n.ua-ru'«.regir'rgen.22 Tegen deze achtergrond heeft de Veiligheidsraad zich
in de loop van de jaren negentig actief bemoeid met de interne situatie in Irak, het
voormalig Joegoslavié, Liberia, Somalié, Haiti, Angola, Rwanda, Burundi, Zaire, Albanié,
de Centraal Afrikaanse Republiek, Oost-Timor, Sierra Leone en de Democratische Repu-
bliek Congo. Destabilisatie en wanorde in deze landen hebben ook feitelijk een interna-
tionale dimensie gehad, bijvoorbeeld in de vorm van viuchtelingenstromen of een drei-
gende uitbreiding van vijandelijkheden. De Veiligheidsraad heeft daar in zijn resoluties
dan ook soms -maar lang niet altijd- naar verwezen. Geargumenteerd kan zelfs worden
dat de Veiligheidsraad zich in de loop van de jaren negentig juist bewust heeft gedis-
tantieerd van het argument dat een bedreiging van de internationale vrede en veiligheid
alleen kan worden gebruikt als er sprake is van een ‘internationale dimensie’ van con-
flicten. De interventie in Somalié was de eerste, waarbij de Veiligheidsraad onder
Hoofdstuk VIl van het Handvest een operatie autoriseerde om in een intern conflict in
te grijpen (resolutie ?94}23 zonder een beroep op mogelijke internationale dimensies
van het conflict. Later werd dit voorbeeld gewt%ﬁ door Hoofdstuk Vil-operaties in Rwan-
da (Resolutie 929)2% en Haiti (Resolutie 940).2° De Veiligheidsraad beschouwt interne
conflicten met grootschalige humanitaire gevolgen tegenwoordig blijkbaar als een
bedreiging voor de internationale vrede ‘in their own right’. Daarmee heeft hij artikel 39
VN-Handvest een extensieve interpretatie gegeven.

Door steeds het unieke karakter van de omstandigheden rond deze operaties te bena-
drukken, beoogde de Veiligheidsraad het scheppen van precedenten te vermijden. Hoe

22 Dit liet onverlet dat de Veiligheidsraad de gevallen van mensenrechtenschendingen in Rhodesié {1966)
en Zuid-Afrika (1977) al als een bedreiging voor de internationale vrede en veiligheid betitelde tensinde
embargo's in te stellen. Het waren destijds vooral de ontwikkelingslanden in Azié en Afrika, die
- gesteund door de Soviet-Unie - druk uftoefenden om de Hoofdstuk Vilbepalingen van het Vi-Handvest
toe te passen op beide landen. In Westerse kring werd een dergelijke beoordeling oneigenlijk gevonden,
omdal de situatie in Zuid-Afrika en Rhodesié feitelijk geen internationale militaire dreiging inhield.

23 Resolutie 794 (1992} "the unique character of the present situation in Somalia and mindful of its
deteriorating, complex and extraordinary nature, requiring an immediate and exceptional response’.

24 Resolutie 929 (1894): 'the current situation in Rwanda constitutes a unique case which demands an
urgent response by the international community”.

25 Resolutie 940 (1994) m.b.t. Haiti: "the unigque character ... its deteriorating, complex and extraordinary
nature, requiring an exceplional response.’
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vaker de Raad zich echter beroept op uitzonderingssituaties, des te minder kan hij
daarentegen het incidentele karakter van zijn beslissingen volhouden. De Veiligheidsraad
lijkt dit te onderkennen. In Resolutie 1080 (1996) inzake het gebruik van geweld in
Zaire verwijst hij niet naar het ‘unieke en complexe karakter’ van de situatie ter plekke,
maar wordt zonder nadere redengeving geconstateerd dat de situatie ‘demands an
urgent response by the international community’.

Bij bovenstaande ontwikkelingen dient te worden benadrukt dat de Veil igheidsraad
ten principale een politiek forum is.2® Het gezag van de Raad en zijn plaats in de
internationale statengemeenschap zijn gebaseerd op het vertrouwen dat hij de bepa-
lingen van het VN-Handvest adequaat zal uitvoeren en daarnaast op de erkenning van
de rol die de permanente leden in de wereldpolitiek spelen, inclusief hun invioed op
de besluitvormingsprocedures van de Veiligheidsraad (veto’s). Hierdoor kunnen zich
situaties voordoen, waarbij de Veiligheidsraad geen actie kan ondernemen, hoewel
een dergelijke actie -bijvoorbeeld in geval van een ernstige humanitaire noodsituatie-
wel gepast zou zijn. De Veiligheidsraad is in de jaren negentig in staat gebleken ver-
gaande resoluties te aanvaarden, bijvoorbeeld met betrekking tot Somalié, Bosnié en
Haiti. Maar hij heeft zich anderzijds niet uitgesproken over ingrijpen in de binnen-
landse situatie van de permanente leden zelf (Tibet, Tsjetsjenié), noch over een mili-
taire bemoeienis met conflicten, zoals die in Algerije.

Een belangrijke begrenzing van de mogelijkheden van de Veiligheidsraad ligt voorts in
het feit dat hij voor de uitvoering van zijn interventies afhankelijk is van de bereidheid
van de VYN-lidstaten hiervoor militaire middelen ter beschikking te stellen. Afdwinging
door de Verenigde Naties zelf zou alleen mogelijk zijn als er een zelfstandige VN-leger-
macht zou bestaan. Hoewel een dergelijke legermacht in het VN-Handvest zelf is voor-
zien, moet de kans dat het daarvan ooit daadwerkelijk zal komen nog steeds als
uiterst klein worden beschouwd.27 In de beslissingen van de Veiligheidsraad spelen
daarom, naast politieke overwegingen ook praktische afwegingen een belangrijke rol:
als de Veiligheidsraad het eens kan worden over de ernst van een situatie binnen een
bepaalde staat, dan dient hij zich er daarnaast van te vergewissen of voldoende VN-
lidstaten bereid zijn militaire middelen ter beschikking te stellen (via een VN-operatie
danwel een 'coalition of the willing’). Een gebrek aan bereidheid onder de VN-lidstaten
om deze middelen in voldoende mate ter beschikking te stellen, heeft de VN in het
verleden voor problemen geplaatst, die er in een aantal gevallen toe hebben geleid dat
de VN -soms aanzienlijke- beperkingen ondervond bi] het initiéren of het uitvoeren van
vredesoperaties.

26 Dit laat onverlet dat de Veiligheidsraad wel gebonden is aan het internationale recht. Zo oordeelde het
Internationaal Gerechtshof in de Admissions Case (1948) dat 'The political character of an organ cannot
release it from the observance of the treaty provisions established by the Charter when they constitute
limitations on its powers or criteria for its judgement’ {Conditions of admission of a state to membership
in the United Nations. Advisory opinion of May 28th 1948, p. 64).

27 Wustratief is de gang van zaken rond de Nederlandse inspanningen, onder voormalig Minister van
Buitenlandse Zaken Van Mierlo, om te komen tot de oprichting van een VN-Brigade. Zowel de permanen-
te leden van de Veiligheldsraad als een groot aantal Niet Gebonden Landen toonden zich -om uiteen-
lopende redenen- terughoudend over deze gedachte. Van een breed draagviak voor een VN-legermacht
lijkt momenteel dan ook geen sprake. Zie voor nadere aspecten van een VN-Brigade: D. Leurdijk (ed),

*A UN Rapid Deployment Brigade. Strengthening the capacity for quick response’, Den Haag 1995.
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IV.2 Mogelijke aanpassingen in de Veiligheidsraad

In de discussie over de effectiviteit van de Veiligheidsraad staan twee verschillende
percepties tegenover elkaar. Enerzijds wordt betoogd dat de besluitvorming in de
Veiligheidsraad, na een periode van grote dynamiek in de eerste helft van de jaren
negentig, thans wordt bemoeilijkt door een argwanende houding van de Russische
Federatie en China jegens de Westelijke permanente leden. Zonder fundamentele
koerswijziging zou de Raad het risico lopen zichzelf door toenemende interne
tegenstellingen ‘buiten spel’ te zetten. Anderzijds wordt erop gewezen dat de
Veiligheidsraad nog steeds de meest actieve periode meemaakt sinds zijn oprichting.
In deze laatste visie wordt benadrukt dat, na een inzinking halverwege de jaren
negentig als gevolg van grote problemen rond verschillende VN-missies (UNOSOM en
UNPROFOR), thans weer bijna 40.000 manschappen voor verschillende VN-operaties
door de Veiligheidsraad zijn geautoriseerd. Bovendien toont een inventarisatie van het
gebruik van het vetorecht aan dat de permanente leden van de Veiligheidsraad in de
jaren negentig hiervan slechts in zeer beperkte mate gebruik hebben gemaakt,
terwijl het aantal resoluties van de Raad tegelijkertijd is gestegen. Met enige gradu-
ele aanpassingen zouden volgens deze visie de vooruitzichten voor een verbeterde
effectiviteit en legitimiteit van de Veiligheidsraad nog niet zo slecht zijn. Niettemin
moet toch worden geconstateerd dat juist de vooruitzichten voor een grotere effec-
tiviteit van de Veiligheidsraad weinig hoopgevend zijn. Beraadslagingen over de
hervorming van de Veiligheidsraad -zowel in formele VN-fora zoals de ‘Open Ended
Working Group'2? als in informele gespreksgroepen zoals de ‘Carlsson groep'3P- zijn
geheel vastgelopen.

28 Periode China* Frank VK, VS Rusl/S.U. Totaal
Totaal 5 i8 3z 72 120 247
1896-1999 2 . - 2 - 4
1986-1995 3 8 24 2 a7
19761985 - =] 11 34 = 60
1966-1975 2 2 10 12 7 33
1956-1965 - 2 3 - 26 31
19461955 1 2 = 79 82

* Tussen 1946 en 1971 werd de Chingse zetel in de Veiligheidsraad bezet door de Republisk China
{Taiwan), dat in één geval een veto heeft uilgesproken (loelating van Mongolie (ot de VN in 18955).

De AIV en CAVV tekenen bij dit overzicht aan dat het gebruik van het vetorecht niet alles zegt over de
besluitvaardigheid van de Veiligheidsraad. Niet opgenomen in het overzicht is het aantal malen dal een
resolutievoorstel gestrand is door de dreiging een veto uit te spreken, of de gevallen waarbij permanente
leden na fange onderhandelingen en onder grote druk akkoord ziin gegaan met een afgezwakte resolutie-
tekst. Ock biedt het bovenstaande overzicht geen inzicht in het belang van de kwesties die door een
veto werden geblokkeerd.

28 De volledige naam luidt: ‘Open-ended Working Group on the Question of Equitable Representation on and
Increase in the membership of the Security Council and other Matters related to the Security Council’

30 De Carlsson Groep -ook wel Groep van Zestien geheten- is op initiatief van Zweden opgericht om in infor-
mele sfeer een breed scala aan mogelijke VN-hervormingen te bespreken. De Ercep bestaat wit: Australis,
Brazili¢, Canada, Egypte, lerland, India, Indonesié, lvoorkust, Jamaica, Japan, Mexico, Nederland,
de Tsjechische Republiek, Zuld-Afrika, Zuid-Korea en Zweden,
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In de discussie over de effectiviteit van de Veiligheidsraad staan twee verschillende
percepties tegenover elkaar. Enerzijds wordt betoogd dat de besluitvorming in de
Veiligheidsraad, na een periode van grote dynamiek in de eerste helft van de jaren
negentig, thans wordt bemoeilijkt door een argwanende houding van de Russische
Federatie en China jegens de Westelijke permanente leden. Zonder fundamentele
koerswijziging zou de Raad het risico lopen zichzelf door toenemende interne
tegenstellingen ‘buiten spel’ te zetten. Anderzijds wordt erop gewezen dat de
Veiligheidsraad nog steeds de meest actieve perinde meemaakt sinds zijn oprichting,
In deze laatste visie wordt benadrukt dat, na een inzinking halverwege de jaren
negentig als gevolg van grote problemen rond verschillende VN-missies (UNOSOM en
UNPROFOR), thans weer bijna 40.000 manschappen voor verschillende VN-operaties
door de Veiligheidsraad zijn geautoriseerd. Bovendien toont een inventarisatie van het
Eebruik van het vetorecht aan dat de permanente leden van de Veiligheidsraad in de
jaren negentig hiervan slechts in zeer beperkte mate gebruik hebben gemaakt,za
terwijl het aantal resoluties van de Raad tegelijkertijd is gestegen. Met enige gradu-
ele aanpassingen zouden volgens deze visie de vooruitzichten voor een verbeterde
effectiviteit en legitimiteit van de Veiligheidsraad nog niet zo slecht zijn. Niettemin
moet toch worden geconstateerd dat juist de vooruitzichten voor een grotere effec-
tiviteit van de Veiligheidsraad weinig hoopgevend zijn. Beraadslagingen over de
hervorming van de Veiligheidsraad -zowel in formele VN-fora zoals de ‘Cpen Ended
Working Gmup'29 als in informele gespreksgroepen zoals de ‘Carlsson groep' 30. zZijn
geheel vastgelopen.

28 Perinde China* Frank VLK. Vs Rusl/S.U. Totaal
Totaal 5 18 3z T2 120 297
1896-19399 2 - . 2 . 4
1986-1995 - 3 8 24 2 a7
1976-1985 - 9 1% 34 6 60
19661975 2 2 10 12 T 33
1956-19865 - 2 3 - 26 31
1946-1955 1 2 - - 79 82

¥ Tussen 1946 en 1971 werd de Chinese zetel in de Veiligheidsraad bezel door de Republiak China
(Taiwan), dat in één geval een veto heeft uilgesproken (loelating van Mongolié tot de VN in 1955),

De AV en CAVV tekenen bij dit overzicht aan dat het gebruik van het vetorecht niet alles zegt over de
besluitvaardigheid van de Veiligheidsraad. Niet opgenomen in het overzicht is het aantal malen dat een
resolutievoorstel gestrand is door de dreiging een vele uit te spreken, of de gevallen waarbij permanente
leden na lange onderhandelingen en onder grote druk akkoord zijn gegaan met een afgerwakie resolutie
tekst. Ook biedt het bovenstaande overzicht geen inzicht in het belang van de kwesties die door een
veto werden geblokkeerd.

29 De volledige naam |uidt: ‘Open-ended Working Group on the Question of Equitable Representation on and
Increase in the membership of the Security Council and other Matters related to the Security Councif’

30 De Carlsson Groep -ook wel Groep van Zestien geheten- is op initlatief van Zweden apgericht om in infor-
mele sfeer een breed scala aan mogelijke Vi-hervormingen te bespreken. De groep bestaat uit: Australié,
Brazilig, Canada, Egypte, lerland, India, Indonesié, lvoorkust, Jamaica, Japan, Mexico, Nederland,
de Tsjechische Republiek, Zuid-Afrika, Zuid-Korea en Zweden,



De hervormingsdiscussies spitsen zich thans toe op uitbreiding van het ledental van
de Veiligheidsraad en op inperking van het vetorecht. Wat de uitbreidingskwestie
betreft, spelen in de discussies van de 'Open Ended Working Group' met name de
kandidaturen van Duitsland en Japan voor een permanente zetel een belangrijke rol.
Deze kandidaturen ontberen echter een breed politiek draagviak als niet tegelijkertijd
aandacht wordt geschonken aan de wens van de niet-Westelijke landen beter verte-
genwoordigd te zijn in de Veiligheidsraad. Juist hier ligt &één van de grootste struikel-
blokken. Het probleem is dat onder deze niet-Westelijke landen geen enkele overeen-
stemming bestaat over de staten die Azig, Latijns-Amerika en Afrika zouden moeten
vertegenwoordigen.31

Ook de beraadslagingen over een mogelijke aanpassing van het vetorecht bevinden
zich in een impasse. De permanente leden van de Veiligheidsraad zijn niet bereid in te
stemmen met een wijziging van het VN-Handvest die herziening van hun vetorecht
mogelijk maakt. Ook staan zij niet open voor 'zachtere opties’ zoals het uitspreken van
een verklaring waarin afstand wordt genomen van het gebruik van het vetorecht in
zaken die niet Hoofdstuk VIl van het VN-Handvest (internationale vrede en veiligheid)
betreffen. Uiteindelijk is de 'Open Ended Working Group' in haar laatste rapport (30 juli
1999) niet verder gekomen dan een aanbeveling de beraadslagingen in 2000 voort te
zetten.

De vraag waarop de adviesaanvraag zich met betrekking tot het functioneren van de
Veiligheidsraad concentreert, is of deze door de uitbreiding van zijn ledental en aan-
passing van het vetorecht werkelijk slagvaardiger zou worden, in het bijzonder in
hurnanitaire noodsituaties. In de hervormingsdiscussies is het argument van de slag-
vaardigheid in elk geval ondergeschikt gemaakt aan andere doelstellingen, zoals
representativiteit, gelijkwaardigheid en openheid. Alleen wat de laatste doelistelling
aangaat heeft de Veiligheidsraad zich de afgelopen jaren in positieve zin kunnen aan-
passen. Meer dan voorheen wordt tegenwoordig in open zittingen vergaderd. Ook is
de informatieverstrekking aan -en wisselwerking met- de Algemene Vergadering aan-
zienlijk verbeterd. Tegelijk, echter, heeft zich daardoor ook een zekere ‘verviakking’
van de debatten in de Veiligheidsraad voorgedaan. Deze debatten krijgen een toene-
mend plichtmatig karakter, terwijl de werkelijke onderhandelingen steeds meer elders
-buiten de formele zittingen van de Veiligheidsraad- worden gevoerd. Bij een substan-
tiéle uitbreiding van de Veiligheidsraad kan deze ‘verviakking' verder toenemen. Door
een groter aantal leden ontstaat bovendien het risico dat zich vaste politieke {Moord-
Zuid) coalities zullen vormen die de besluitvorming van de Veiligheidsraad op een
vergelijkbare wijze bemoeilijken als die van de Algemene Vergadering. Het karakter
van het overleg van de Algemene Vergadering kan een dergelijke moeizame besluit-
vorming in het algemeen velen. Moeizame besluitvorming is evenwel onverenighaar
met de urgentie waarmee de Veiligheidsraad bij tijden besluiten dient te nemen.

Dok benadrukken de AIV en CAVV hier dat slagvaardig optreden van de Veiligheids-
raad niet per se afhangt van de afschaffing of relativering van het vetorecht. Dergelij-
ke maatregelen zouden er namelijk juist toe kunnen leiden dat de permanente leden
de Veiligheidsraad per saldo een steeds minder aantrekkelijk forum zouden vinden
om eventuele acties in af te stemmen.

31 Overigens zijn ook de kandidaturen van Duitsland en Japan zelf niet onbetwist. Landen als Italié en India
storen zich in hoge mate aan het gemak waarmee een permanente zetel, inclusief het vetorecht, beide
kandidaten wordt toegedicht.
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De CAVV en AlV constlateren op grond van het voorgaande dat de kans klein is dat de
hervormingsvoorstellen met betrekking tot het functioneren van de Veiligheidsraad, die
in thans VN-verband worden besproken, binnen afzienbare tijd tot resultaten zullen lei-
den. Hoewel uitbreiding van de Veiligheidsraad en inperking van het vetorecht het
draagviak en de legitimiteit van de Veiligheidsraad kunnen vergroten, kunnen er
vraagtekens worden geplaatst bij de potentiéle betekenis hiervan voor de slagvaardig-
heid van de Veiligheidsraad.



V De Humanitaire interventie zonder mandaat van de
Veiligheidsraad

Zoals uit het voorgaande hoofdstuk blijkt, mag thans niet teveel worden verwacht van

de discussies over hervormingen van de Veiligheidsraad. Dit betekent dat zich ook in

de toekomst humanitaire noodsituaties kunnen voordoen, waarbij de Veiligheidsraad
om politieke redenen niet tot een effectieve besluitvorming kan of wil komen. Daarom
blijft de volkenrechtelijke vraag actueel of staten in uitzonderlijke omstandigheden
mogen besluiten tot een humanitaire interventie zonder autorisatie van de Veiligheids-
raad.

Maar het oordeel van de CAVV en AV dienen hierbij de volgende basisvragen te worden

beantwoord:

1) Kan geweldsgebruik voor humanitaire doeleinden zonder mandaat van de
Veiligheidsraad worden gezien als een recht in wording op basis van een zich
ontwikkelend gewoonterecht?

2) Of kan een beroep op een humanitaire noodsituatie dienen als juridische recht-
vaardigingsgrond voor een interventie die in de huidige stand van het volkenrecht
nog steeds als onrechtmatig moet worden beschouwd?

Deze vragen worden allereerst naar de huidige stand van het internationale recht

beantwoord; vervolgens (in paragraaf 5.2.) zal worden ingegaan op de (wenselijke) ver-

dere rechtsontwikkeling.

V.1 Internationaalrechtelijk kader

Het algemene internationaalrechtelijke kader wordt in hoofdzaak beheerst door het VN-
Handvest. Allereerst kan worden gewezen op artikel 2 (4) VN-Handvest, waarin het ge-
weldsverbod is neergelegd, en het respect voor territoriale integriteit van staten. Op
het interstatelijke geweldsverbod zijn in het Handvest drie vitzonderingen voorzien,
namelijk:

1) artikel 42 en 53: de mogelijkheid van gewapend geweld, geautoriseerd door de
Veiligheidsraad, nadat deze overeenkomstig artikel 38 heeft vastgesteld dat er spra-
ke is van een bedreiging van de internationale vrede en veiligheid (zie daarvoor ook
hoofdstuk 4 van dit advies);

2) artikel 51: het recht op individuele of collectieve zelfverdediging;

3) artikel 107: actie gericht tegen de vijanden van de oprichters van de VN tijdens de
Tweede Wereldoorlog. Deze uitzondering heeft tegenwoordig geen betekenis meer.

De AlV en CAVV zijn van oordeel dat Artikel 2(4) VN-Handvest, behalve de drie hier-
voor genoemde uitzonderingen, een dwingend verbod (ius cogens) bevat op het
gebruik van of het dreigen met geweld en dus geen juridische ruimte laat voor gewa-
pende interventie op het grondgebied van een andere staat zonder diens toestem-
ming. Zowel de travaux préparatoires, de context en onderlinge verhouding van de
diverse relevante bepalingen, alsook diverse resoluties van de Algemene Vergadering
bevestigen dit.32

32 De meest relevante resoluties in dit verband zijn:
- the Declaration on the Inadmissibility of Intervention (resolutie 2131 (XX), 1965);
- the Declaration on Principles of International Law concerning Friendly Relations and Co-Operation
among States in accordance with the Charter of the United Nations (resolutie 2625 (XXV), 1970), en
- the Definition of Aggression (resolutie 3314 (XXIX), 1974).
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Rechtsgrondslag

fmﬁr een mogelijke grondslag in het huidige recht voor ongeautoriseerde humanitaire
interventie is in de literatuur evenwel een beroep gedaan op de zogeheten ‘link-theorie’.
Volgens deze theorie zou het falen van het stelsel van collectieve veiligheid, zoals neerge-
legd in het VN-Handvest, een veronderstelde gewoonterechtelijke regel uit de periode vaor
de totstandkoming van de VN inzake de rechtmatigheid van de humanitaire interventie
doen herleven.33 De AIV en CAW onderschrijven in dit verband nog steeds de conclusie
van het ACM/CAVV advies van 1992 dat blj de ‘link-theorie’ een aantal kanttekeningen
kan worden geplaatst. Deze rechtvaardigen de conclusie dat deze theorie geen rechts-
grondslag kan vormen voor humanitaire interventie. Het belangrijkste bezwaar richt zich
tegen de veronderstelling dat zich voor 1945 ooit een gewoonterechtelijke regel heeft
ontwikkeld die een juridische basis geeft aan humanitaire interventie. Bovendien zijn uit de
statenpraktijk voor 1945 geen goede voorbeelden te geven en ontbreekt de noodzakelijke
rechtsovertuiging terzake. In de tweede plaats kan men zich afvragen of een dergelijke
reeds bestaande gewoonterechtelijke regel kan voortbestaan naast het Handvest. De
opstellers van het VN-Handvest heeft onder andere voor ogen gestaan aan het recht tot
geweldsgebruik (ius ad bellum) een nieuwe invulling te geven door het opstellen van de
eerder genoemde drie uvitzonderingen op het geweldverbod.

Rechtvaardigingsgronden

De vraag rijst vervolgens of er op basis van het huidige internationaal gewoonterecht
rechtvaardigingsgronden voor ongeautoriseerde humanitaire interventie kunnen worden
aangevoerd. Het internationaal gewoonterecht erkent immers van oudsher dat er
omstandigheden zijn die het onrechtmatig karakter van bepaalde handelingen van een
staat teniet doen of daarvoor geen aansprakelijkheid doen ontstaan voor de betrokken
staat; een redenering die in wezen neerkomt op het beginsel van 'nood breekt wet'.
Sommige potentieel in aanmerking komende gewoonterechtelijke rechtvaardigingsgron-
den zijn door de International Law Commission (ILC) van de Verenigde Naties in het
kader van het leerstuk van de staatsaansprakelijkheid omschreven in een aantal ontwerp-
artikelen. De discussie daarover is nog niet afgerond.

In de eerste plaats kan worden gedacht aan de rechtvaardigingsgrond van ‘state of
necessity’ zoals geformuleerd in artike! 33 van het ILC-ontwerp inzake de staatsaanspra-
kelijkheid.3"* Volgens het commentaar van de Speciale Rapporteur en van de ILC bij

33 Deze 'link-theorie’ strekt in feite tol toepassing van de clausula rebus sic stantibus op de bepalingen
van het VN-Handvest inzake de bescherming en bevordering van de internationale vrede en veiligheid,
waarmee naast de bestaande uitzonderingen een nieuwe uitzondering op het geweldverbod van Artikel 2
lid 4 van het VYN-Handvest zou worden gecregerd.

34 Artikel 33 luidt als volgt:
1. A state of necessity may not be invoked by a State as a ground for precluding the wrongfulness of an
act of that State not in conformity with an international obligation of the state unless:
(a) the act was Lhe only means of safeguarding an essential interest of the State against a grave and
imminent peril; and
{b) the act did not seriously impair an essential interest of the State towards which the obligation existed,
2. In any case, a state of necessity may not be invoked by a State as a ground for precluding wrongfulness:
(@) if the international obligation with which the act of the State is not in conformity arises out of a
peremptory narm of general international law,; or
{b} if the international obligation with which the act of the State is not in conformity is laid down by a tre-
aty which, explicitly or implicitly, excludes the possibility of invoking the state of necessity with respact to
that obligation; or
{c) if the State in question has contributed to the occurrence of the state of necessity.”
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artikel 33 kan dit artikel geen aanknopingspunt bieden voor ongeautoriseerde humani-
taire interventie.35 Een beroep op ‘state of necessity’ is immers niet toegestaan voor
schendingen van regels van dwingend volkenrecht, zoals het verbod op het gebruik van
of het dreigen met geweld. Bovendien is in meer recente gevallen van humanitaire inter-
ventie uiterst zelden een beroep gedaan op deze rechtvaardigingsgrond.35 Op basis van
deze argumenten zijn de CAVV en AlV tot de conclusie gekomen dat artikel 33 zich niet
leent als rechtvaardigingsgrond ten behoeve van ongeautoriseerde humanitaire interventie.

Ock kan de vraag worden gesteld of het beginsel van ‘distress’ uit artikel 32 van het-
zelfde ILC-ontwerp inzake staatsaansprakelijkheid een rechtvaardigingsgrond voor
humanitaire interventie zou kunnen opleveren.a? De Speciale Rapporteur benadrukt in
zijn rapport dat het historisch gegroeide toepassingsgebied van artikel 32 (in het bij-
zonder schepen en vliegtuigen betreffend) niet te ver zou moeten worden uitgebreid
buiten die specifieke context ‘and certainly not into the general field of humanitarian
intervention’.== Het Verenigd Koninkrijk toonde zich daarentegen 'critical of the limitation
of article 32 to persons in the care of the state concerned’. Het riep %p ‘for the draft
articles explicitly to recognize emergency humanitarian intervention'.22 In reactie hier-
op cordeelde de Speciale Rapporteur weer dat een dergelijke situatie juist zou moeten
worden geregeld in het kader van artikel 33 en niet onder het beginsel van ‘dis-
tress'. 0 De AIV en CAWY benadrukken in dit verband dat het pleidooi van het Verenigd
Koninkrijk, dat overigens niet wordt onderschreven door de andere permanente leden
van de Veiligheidsraad, slechts betrekking heeft op acties van zeer beperkte omvang
en doelstelling, en dus niet op de in dit advies besproken interventies ter voorkoming
of beéindiging van grootschalige schendingen van de fundamentele mensenrechten.

De AV en CAVV concluderen uit het voorgaande dat er naar de huidige stand van het
internationale recht onvoldoende rechtsgrondslag bestaat voor ongeautoriseerde huma-
nitaire interventie. Evenmin mag voor een dergelijke interventie, volgens de thans
gangbare interpretatie, een beroep worden gedaan op de bestaande gewoonterechtelijke
rechtvaardigingsgronden ‘state of necessity’ en ‘distress’.

35 International Law Commission, Second Report on State Responsibility by James Ceawford, Special Rap-
parteur, A/CN.4/498/Add.2, peragrafen 286-287 en Report of the International Law Commission on the
work of its fifty-first session 3 May-23 July 1999, A/54/10, pagina 185, paragraaf 384 en 387.

36 Het enige voorbeeld tot 1980 was de Belgische reddingsoperatie in Congo in 1960: de Veiligheidsraad
heeft ten aanzien van dit argument toen geen standpunt ingenomen. Zie ook: A/CN.4/498/Add.2, pag.
26, noot 527.

37 Artikel 32 luidt als volgt:
*1. The wrongfulness of an act of a state not in conformity with an international obligation of that State
is precluded if the auther of the conduct which constitutes the act of that state had no other means, in
a situation of extreme distress, of saving his life or that of persons entrusted to his care.
2. Paragraph 1 shall not apply if the state in question has contributed to the occurrence of the situation
of extreme distress or if the conduct in question was likely to create a comparable or greater peril.’

38 A/AC.4/498/Add.2, pag. 23, paragraaf 272,

39 Ibidem, pag. 22, paragraal 269,

40 Eerder vermeld Rapport ILC, A/54/10, pag. 180, paragraaf 357.
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V.2 Rechtsontwikkeling

De vraag rijst evenwel of een beroep op een humanitaire noodzaak op zichzelf kan wor-
den beschouwd als rechtvaardigingsgrond voor een ongeautoriseerde interventie, die
naar de huidige stand van het volkenrecht nog steeds als onrechtmatig moet worden
beschouwd. Of kan zelfs worden gesproken van nieuw recht in wording met betrekking
tot ongeautoriseerde humanitaire interventie op basis van een zich ontwikkelend
gewoonterecht?

Bij de beantwoording van dergelijke vragen speelt allereerst de verhouding tussen het VN-
handvest en het algemeen volkenrecht een rol. In dit verband dient te worden gewezen
op de uitspraak van het Internationaal Gerechtshof in de Nicaragua-zaak '...that the
United Nations Charter ... by no means covers the whole area of the regulation of the
use of force in international relations'.41 Anderzijds zijn de CAVV en AIV hiervoor al tot
de conclusie gekomen dat er naast het VN-Handvest geen ruimte is voor het voortbestaan
van een oude gewoonterechtelijke regel als rechtsgrond voor humanitaire interventie. Dit
betekent evenwel niet dat identieke verdragsregels en gewoonterechtelijke regels met
betrekking tot hetzelfde vraagstuk niet naast elkaar kunnen bestaan. Het Hof heeft
deze mogelijkheid uitdrukkelijk erkend en er tevens op gewezen dat ‘there are no grounds
for holding that when customary international law is comprised of rules identical to those
of treaty law, the latter 'supervenes’ the former, so that the customary international law
has no further existence of its own'.42 Wel is het 2o dat identieke verdrags- en gewoonte-
regels onderscheiden kunnen worden voor wat betreft hun interpretatie en toepassing.

Om evenwel, in afwijking van de bepalingen van het YN-Handvest inzake het verbod op
het gebruik van geweld, aanknopingspunten te vinden voor een antwoord op beide hier-
voor gestelde vragen, dient men zich te richten op de statenpraktijk gedragen door de
rechtsovertuiging van staten. Zodoende kan een gewoonterechtelijke evolutie, of het
begin ervan, worden aangeduid. Hierbij doet zich echter een aantal problemen voor:

1) De statenpraktijk van ongeautoriseerde humanitaire interventie na 1945 is uiterst
beperkt, Tegen deze achtergrond moet rekening worden gehouden met de uitspraak
van het Internationaal Gerechtshof in de Nicaraguazaak waar het Hof in 1986 stelde:
‘...that instances of State conduct inconsistent with a given rule should generally
have been treated as breaches of that rule, not as indications of the recognition of
a new rule. If a State acts in a way prima facie incompatible with a recognized rule,
but defends its conduct by appealing to exceptions or justifications contained within
the rule itself, then whether or not the State's conduct is in fact justifiable on that
basis, the significance of that attitude is to confirm rather than to weaken the rule’.44

41 I.C.). Reports, 1986, pag. 94, paragraaf 176,

42 1.C.J. Reports, 1986, pag. 95, paragraaf 177.

43 *A State may accept a rule contained in a treaty not simply because it favours the application of the rule
itself, but also because the treaty establishes what that State regards as desirable institutions or

mechanisms to ensure implementation of the rule. Thus, if that rule parallels a rule of customary inter-
national law, two rules of the same content are subject to separate treatment as regards the organs

competent to verify their implementation, depending on whether they are customary rules or treaty rules’

{.C.J. Reports, 1986, pag. 95, paragraaf 178).

4 1.C.). Reports, 1986, pag. 98, paragraal 186.
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Hoewel ‘reliance by a State on a novel right or an unprecedented exception to
the principle might, if shared in principle by other States, tend towards a modifi-
cation of customary international law'42, zal het ontstaan van een nieuwe
rechtsgrond voor humanitaire interventie via de gewoconterechtelijke weg bijzon-
der moeilijk zijn.

2) In het licht van het voorgaande zou men geneigd kunnen zijn meer gewicht toe te
kennen aan de rechtsovertuiging die door staten wordt uitgesproken. Maar ook hier
dient zich een aantal problemen aan. De situaties en omstandigheden waarin staten
hun juridisch standpunt terzake vertolken, kunnen immers tot uiteenlopende redene-
ringen leiden: het kan gaan om het verdedigen van een uitgevoerde humanitaire
interventie ten overstaan van de internationale publieke opinie of voor de Veiligheids-
raad, maar ook om pleidooien als verweerder in een gerechielijke procedure voor
het Internationaal Gerechtshof. Het kan ook een debat in de Veiligheidsraad betreffen
over de noodzaak of mogelijkheid van een geautoriseerde humanitaire interventie of
om het verlenen van een machtiging daartoe, dan wel om een debat in de Algemene
Vergadering los van een concrete crisissituatie. Opnieuw menen de AlV en CAVV dat
hier verwezen moet worden naar de uitspraak in de Nicaraguazaak uit 1986. Hoewel
het Hof enerzijds stelde dat ‘it would ... seem apparent that the attitude referred to
expresses an opinio iuris respecting such rule (or set of rules), to be thenceforth
treated separately from the provisions, especially those of an institutional kind, to
which it is subject on the treaty-law plane of the Charter’, stelde het in dezelfde
paragraaf dat deze opinio iuris ‘may, though with all due caution, be deduced from,
inter alia, the attitude of the Parties and the attitude of States towards certain
General Assembly resolutions ...".4

Op basis van de Official Records van de 54e Algemene Vergadering van de Verenigde
Naties (september 1999), die grotendeels in het teken stond van het debat over
ongeautoriseerde humanitaire interventie en het NAVO-ingrijpen rond Kosovo, en van
de Provisional Verbatim Records van de Veiligheidsraad -voor zover het debatten
betrof waarin sprake was van een humanitaire noodsituatie?7- komen de AIV en
CAVV tot het oordeel dat op grond van deze discussies niet kan worden geconclu-
deerd dat er een universele opinio iuris bestaat ten aanzien van de rechtmatigheid
van humanitaire interventie. De CAVV en AlV stellen vast dat staten tijdens het debat
van de 54ste Algemene Vergadering met betrekking tot ongeautoriseerde humanitaire
interventie wél termen gebruikten zoals legitimate, justified, in accordance with the
provisons and/or purposes and principles of the UN-Charter, in accordance with
general international law. Het gebruik van degelijke termen betekent op zichzelf ech-
ter niet dat daardoor ook kan worden gesproken van de feitelijke vorming van interna-
tionaal gewoonterecht terzake. Een opinio juris lijkt namelijk niet aan het vitkristalli-
seren te zijn, gelet op vooral de andersiuidende standpunten van belangrijke landen
zoals Rusland, China en India.

45 |bidem, pag. 109, paragraaf 207.
46 1.C.). Reports, 1986, pag. 100, paragraaf 188,
47 Bestudeerd zijn de debatten rond de humanitaire crises in Irak (kwestie van de Koerden), Somalig,

Bosnié-Herzegovina, Liberia, Rwanda, Haiti, Albanié, Sierra Leone, Centraal Afrikaanse Republiek,
Kosovo en Qost-Timor.
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Aan de hand van de discussies in VN-verband kan worden geconcludeerd dat in het bij-
zl?nder Westelijke landen zoeken naar een rechtvaardiging voor ongeautoriseerde huma- /
nitaire interventie. Bij de interventie in de Kosovo<crisis is binnen de NAVO geen over- ;
eenstemming bereikt over de rechtsgrondslag van dat cptreden zonder uitdrukkelijke
autorisatie van de Veiligheidsraad. Er bestond wel consensus over de noodzaak van dat
optreden, doch iedere lidstaat behield zijn eigen opvattingen over de rechtvaardigings-
grond daarvan. Ook het nieuwe Strategisch Concept van de NAVO (Washington, mei
1999) waarin ‘non-article 5 operations' (dus anders dan voor zelfverdediging) en ‘crisis
response operations' een belangrijke plaats innemen, geeft geen uitsluitsel over de
rechtsgrondslag van humanitaire interventie zonder machtiging van de Veiligheidsraad.
Deze onduidelijkheid is ook niet weggenomen door de standpunten die de NAVO-lidsta-
ten hebben verwoord tijdens het algemene debat van de 54e Algemene Vergadering
van de Verenigde Naties. Wellicht dient hiervoor te worden gewacht op de pleidooien
ten gronde in de procedure die de Federale Republiek Joegoslavié heeft aangespannen
tegen een aantal NAVO-lidstaten -waaronder Nederland- voor het Internationaal
Gerechtshof. Wat daarvan zij, en los van enkele voorbeelden van humanitaire interven-
tie die uiteindelijk wel door de internationale gemeenschap zijn getolereerd, moet erop
worden gewezen dat het uitoefenen van een eenzijdig gepostuleerd recht -door welke
staat of groep van staten dan ook- tot ongeautoriseerde humanitaire interventie, leidt
tot ondermijning van de basis-structuur van het VN-Handvest.#8 Het is daarom van
groot belang in deze gevoelige materie naar een zo breed mogelijk draagviak in de
internationale gemeenschap te blijven streven,

In dit verband merken de AIV en CAVV ook op dat zelfs indien er zich een regionale opinio
iuris met betrekking tot een rechisgrondslag voor humanitaire interventie aan het ontwik-
kelen is, de fundamentele vraag zich blijft aandienen of een dergelijke gewoonterechtelijke
rechtsvorming wel mogelijk is indien ze ingaat tegen regels van jus cogens, zoals het
verbod op het gebruik van of de dreiging met geweld, tenzij de uitzondering wordt
beschouwd als al deel uitmakend van deze ius cogens norm.

Op grond van het voorgaande stellen de CAVV en AlV vast dat er op dit moment niet

alleen sprake is van onvoldoende rechtsgrondslag voor humanitaire interventie zonder

mandaat van de Veiligheidsraad, maar dat een dergelijke rechtsgrondslag zich ook niet

duidelijk ontwikkelt. Tezelfdertijd onderkennen de AlV en CAVV echter dat men bij de

interpretatie en toepassing van het internationaal recht heden ten dage situaties niet

meer kan negeren waarin fundamentele mensenrechten op grote schaal (dreigen te)

warden geschonden en de internationale gemeenschap geen stappen onderneemt ter
beéindiging of ter voorkoming daarvan. In dit verband hechten beide adviesraden grote

waarde aan de toenemende betekenis van de plicht tot internationale bescherming en '
bevordering van de fundamentele mensenrechten. Deze plicht vormt, naar het ocordeel '
van de CAVV en AlV, de basis voor de verdere ontwikkeling van een gewoonterechtelijke
rechtvaardigingsgrond ten behoeve van humanitaire interventie zonder mandaat van de
Veiligheidsraad. '

48 pe commissieleden Dr. E.P.L. Myjer en Prof. Dr. K.C. Wellens zijn -in afwijking van het gestelde in de hoofd-

tekst- van cordeel dat het ontbreken van een ondubbelzinnige formulering in het NAVO Strategisch Concept f
ten voordele van de geldende exclusiviteit van de bevoegde VN-organen in verband met de uitzonderingen {
op het geweldsverbod, het openlaten van de mogelijkheid om in afwijking daarvan ‘non-article 5 operations’ 5

uit te voeren -die niet noodzakelijkerwijze alleen maar met toestemming van en onder gezag van de VN
zouden kunnen plaatsvinden- op zichzelf al een ondermijning van de basisstructuur van het VN-Handvest
vormt.
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In dit verband speelt vooral artike! 2(2) VN-Handvest een rol. Daarin wordt staten de
verplichting opgelegd te goeder trouw de verplichtingen na te komen, die uit het Hand-
vest voortvloeien. Daarbij moet ook worden gedacht aan de normen op het terrein van
de internationale bescherming en bevordering van de rechten van de mens. Deze |aat-
ste zijn nader vorm gegeven in onder meer de artikelen 55 en 56 van het Handvest, op
basis waarvan in VN-verband een groot aantal verdragen en resoluties tot stand is
gebracht. Kortheidshalve zij hier verwezen naar de Universele Verklaring van de Rech-
ten van de Mens van 1948, de VN-Verdragen inzake Burger- en Politieke rechten en
inzake Economische, Sociale en Culturele Rechten (beide van 1966) en de Genocide-
conventie van 1948. Deze mensenrechteninstrumenten -en ook de daarin voorziene
handhavingsprocedures- hebben, naast gewoonterechtelijke regels, een wezenlijke en
onomkeerbare beperking aangebracht in beginsel van respect door de VN voor zaken
die wezenlijk binnen de bevoegdheid van een staat vallen (artikel 2(7) VN Hancivest).4

Ook moet worden gewezen op de uitspraak van het Internationaal Gerechtshof in de
‘Case Concerning the Barcelona Traction Light and Power Company, Lid' (1970). Het
Hof bepaalde daarin dat er bepaalde rechten zijn waarvoor geldt dat ‘all states can be
held to have a legal interest in their pmtectinn‘.sn Het gaat daarbij, aldus het Hof,
om verplichtingen jegens alle staten (erga omnes). Daarnaast moet in dit verband
worden gewezen op de Slotverklaring van de Tweede VN-Wereldconferentie Rechten
van de Mens (Wenen 1993) waarin is bepaald dat de '‘promotion of all human rights
is a legitimate concern of the international community'. Een derde, zeer recent voor-
beeld van uitholling van nationale rechtsmacht ten gunste van de rechten van de
mens betreft voorts de uitspraak van de Britse Law Lords in maart 1999 inzake de
uitlevering van de voormalig Chileense president Pinochet. Daarin werd bepaald dat
het leerstuk van de staatsimmuniteit weliswaar nog steeds van grote betekenis is,
maar niet kan worden ingeroepen om een (voormalig) staatshoofd af te schermen
tegen strafrechtelijke vervolging voor ‘international crimes in the highest sense’,
zoals foltering.

De plicht tot internationale bescherming en bevordering van rechten die aan individuele
mensen en groepen mensen toekomen, heeft zich, naar het oordeel van de AlV en
CAW, aldus ontwikkeld tot een overal ter wereld geldende en op alle staten van de
wereldgemeenschap rustende verplichting, zowel individueel als collectief. Deze plicht
heeft in toenemende mate invioed op de ontwikkeling en werking van het volkenrecht,
dat van origine vooral een interstatelijk karakter had en de staatsraison diende. Daar-
om achten de CAVV en AlV het zeer gewenst dat in het kader van het leerstuk van de
staatsaansprakelijkheid wordt gestreefd naar de verdere ontwikkeling van een recht-
vaardigingsgrond voor humanitaire interventie zonder mandaat van de Veiligheids-
raad.

Het is van belang dat een toetsingskader voor ongeautoriseerde humanitaire interven-
tie wordt opgesteld om een rechtvaardigingsgrond terzake te kunnen toetsen en aan-
vaarden. Niet kan worden uitgesloten dat een rechtvaardigingsgrond zich op termijn
zelfs ontwikkelt tot een rechtsgrond. Ook in dit verband kan een toetsingskader een
belangrijke rol spelen. De CAVV en AIV achten het noodzakelijk dat bij de opstelling en

49 Zie daarvoor onder andere: C. Flinterman, ‘Soevereinitelt en de Rechten van de Mens', Inaugurele rede,
Universiteit Utrecht, januari 2000

50 1.CJ, Reports 1970, pag. 33, paragraaf 33.
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il_‘lterpretatie van dit toetsingskader, op basis van de notie ‘approximate treaty applica-
'(u:m',5:L Z0 nauw mogelijk aansluiting wordt gezocht bij de procedures en mechanismen
die voorzien zijn in het collectieve veiligheidssysteem van de VN zoals neergelegd in
het VN-Handvest. in hoofdstuk 6 wordt nader ingegaan op het hier genoemde toetsings-
kader,

Met nadruk moet worden gewezen op het gevaar dat staten misbruik maken van onge-
autoriseerde humanitaire interventie indien een recht daartoe uitdrukkelijk zou zijn
erkend. Men kan derhalve niet verder gaan dan te erkennen dat sprake kan zijn van
een situatie van zodanig ernstige schendingen van mensenrechten, dat een staat zich
Eenoopt zou kunnen achten te interveniéren. De staat zal zich jegens de statenge-
meenschap, in het kader van de Veiligheidsraad of Algemene Vergadering van de VN,
meeten verantwoorden voor de interventie. Deze interventie vormt immers in beginsel
een ernstige inbreuk op de internationale rechtsorde, die slechts gerechtvaardigd kan
worden geacht wanneer de interveniérende staat aannemelijk kan maken dat hij aldus
moest handelen om een veel grotere inbreuk op dezelfde rechtsorde te voorkomen.of
in te dammen. In hel geval de bevoegde VN-organen geen actie ondernemen of autori-
seren waar deze als menselijkerwijs onontkoombaar wordt ervaren, zou de essentiéle
plicht tot internationale bescherming van fundamentele mensenrechten de juridische
rechtvaardigingsgrond kunnen vormen voor het zich onttrekken aan het verbod op het
gebruik van geweld zoals neergelegd in het VN-Handvest.

Het voorgaande laat onverlet dat aan dwangmaatregelen met gebruik van geweld door
de Veiligheidsraad (geautoriseerde humanitaire interventie) of door een regionale instel-
ling met autorisatie van de Veiligheidsraad de voorkeur moet worden gegeven, ook
omwille van de dan geldende institutionele en procedurele waarborgen die mogelijk
misbruik beogen te voorkomen. In dit verband kunnen nadere beginselen of uitgangs-
punten worden geformuleerd, waardoor meer duidelijkheid wordt geschapen over de
verhouding tussen het behoud van internationale vrede en veiligheid enerzijds en de
internationale bescherming van de rechten van de mens anderzijds.52 Dit kan formeel
niet leiden tot een inperking van de bevoegdheid van de Veiligheidsraad tot de interpre-
tatie van Artikel 39. Wel kan hiermee een bijdrage worden geleverd aan meer duidelijk-
heid en consistentie bij de interpretatie van dit artikel en aan het bewerkstelligen van
een evenwicht tussen de diverse doelstellingen van de VN. Deze uitgangspunten zou-
den te zijner tijd kunnen worden neergelegd in een resolutie van de Veiligheidsraad of
van de Algemene Vergadering.

51 Dit principe werd door Sir Hersch Lauterpacht als volgt omschreven:
“It is & sound principle of law that whenever a legal instrument of continuing validity cannot be applied
literally owing to the conduct of one of the parties, il must, without allowing that party to take advanlage
of its own conduct, be applied in a way approximating most closely o its primary object. To do that is to
interpret and to give effect to the instrument - not to change it.” (Admissibility of Hearings of Petitioners
by the Committee on South West Africa, Separate opinion of Sir Hersch Lauterpacht. 1.C.J. Reports
19586, p. 46), aldus gecileard in de Gabcikovo-Nagymaros case, 25 september 1997, paragraaf 75.

52 Zoals voorgesteld door de vertegenwoordiger van Zimbabwe tijdens de speciale zitting van de Veilig-

heidsraad van 31 januari 1992 gehouden op het niveau van staats- en regeringsieiders: Provisional Ver-
batim record S/PV.30486, 1992, p. 131.
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VI De legitimiteit van humanitaire interventies

De overwegingen in het voorgaande hoofdstuk leidden tot de conclusie dat op dit
moment geen grond bestaat om ten aanzien van de humanitaire interventie zonder
autorisatie van de Veiligheidsraad uit te gaan van een rechtsgrondslag, of van een
rechtsgrondsiag in wording. Niettemin worden in dit advies voldoende morele, politieke
en juridische redenen aanwezig geacht om te trachten een aparte rechtvaardigings-
grond te ontwikkelen voor dergelijke humanitaire interventies. Om te verhoeden dat
staten deze rechtvaardigingsgrond misbruiken voor de verwezenlijking van nationale
politicke aspiraties, dient men, zoals ook in hoofdstuk 5 gesteld, niet verder te gaan
dan een algemene erkenning dat sprake kan zijn van situaties van dermate ernstige
schendingen van de mensenrechten dat staten zich -als vreedzame middelen geen uit-
komst meer bieden- genoodzaakt zien militair in te grijpen. Deze staten zullen zich dan
ook in VN-verband openlijk moeten verantwoorden voor hun militaire interventie.

Het voorgaande impliceert dat bij gebleken gebrek aan overeenstemming onder de per-
manente leden van de Veiligheidsraad op andere wijze een zo groot mogelijke legitime-
ring moet worden verkregen. Een staat of een aantal staten zou daarom allereerst via
een ontwerpresolutie toestemming van de VR moeten trachten te verkrijgen voor
geweldgebruik voor humanitaire doeleinden. Deze ontwerpresolutie moet zijn voorzien
van zo nauwkeurig mogelilk omschreven ‘terms of reference’ (identiteit van staten aan
wie machtiging wordt verleend, doelstellingen, omvang en de duur van de machtiging,
rapportageverplichting). Mocht deze poging tot autorisatie falen, dan ligt het in de rede
dat de kwestie aanhangig wordt gemaakt bij de Algemene Vergadering van de VN
(AVVN), waarbij inspiratie kan worden ontleend aan de in de ‘Uniting for Peace-Resolu-
tie”~ neergelegde procedure.54 De AVVN dient een resolutie van aanbeveling terzake
dan met minimaal tweederde meerderheid aan te nemen.>>

Uit de tekst van de 'Uniting for Peace'-resolutie blijkt dat de Algemene Vergadering op
twee manieren bijeen kan worden geroepen als zij niet in zitting is. Ten eerste op ver-
zoek van een meerderheid van de leden van de VN, ten tweede op verzoek van de
Veiligheidsraad (aangezien dit een procedurele kwestie is, is het vetorecht niet van toe-
passing).%6 Naar de mening van CAVV en AIV verdient het de voorkeur dat de AVVN bi-
eenkomt op verzoek van de Veiligheidsraad. Politiek gezien geeft dit meer gezag aan de
door de AVVN aan te nemen besluiten. Bovendien wordt zo de kern van het in de
adviesaanvraag gesignaleerde probleem aangepakt: de gebruikmaking van het vetorecht

53 AVWN-Res. 377(V), 3 november 1950.

54 De kernpassage van deze resolutie luidt als volgt:

‘The General Assembly resolves that if the Security Council, because of lack of unanimity of the perma-
nent members, fails to exercise its primary responsibility for the maintenance of international peace and
security in any case where there appears to be a threat to the peace, breach of the peace, or act of
aggression, the General Assembly shall consider the matter immediately with a view to making approp-
riate recommendations to Members for collective measures, including in the case of a breach of the
peace or act of aggression the use of armed force, when necessary, to maintain or restore international
peace and security. If not in session at the time, the General Assembly may meet in emergency special
session within twenty-four hours of the request therefor. Such emergency special session shall be called

if requested by the Security Council on the vote of any nine members, or by a majority of the Members
of the United Nations’.
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daar waar actie geboden is, wordt vermeden.

De hier bepleite betrokkenheid van de AVVN ligt voor de hand, enerzijds vanwege de
secundaire verantwoordelijkheid van dit hoofdorgaan van de VN voor de handhaving van
de internationale vrede en veiligheid (naast de primaire rol voor de Veiligheidsraad),
anderzijds vanwege de in het verleden herhaaldelijk getoonde bemoeienis van de AVVN
met de mensenrechtenbescherming.

V1.1 Het gebruik van een toetsingskader

De tussenkomst van de Algemene Vergadering van de VN kan een maximale legitimatie
verschaffen aan humanitaire interventies die niet door de Veiligheidsraad zijn geautori-
seerd. Het blijft echter de vraag of via de Algemene Vergadering voldoende daadkracht
en snelheid van handelen kan worden bewerkstelligd voor een constructief optreden bij
elke humanitaire crisis. Ook is het niet zeker dat VN-lidstaten bij toekomstige humani-
taire noodsituaties altijd de politieke bereidheid zullen opbrengen de mogelijkheid van
interventies te bespreken in de Algemene Vergadering. In het licht van dergelijke kant-
tekeningen, kan niet worden uitgesloten dat zich in de toekomst weer humanitaire
interventies zonder VR-mandaat en zonder AVVN-betrokkenheid zullen voordoen. Derge-
lijke interventies kunnen op morele en politieke gronden te verantwoorden zijn, maar
missen -zoals eerder in dit advies uiteengezet- een duidelijke juridische basis. Niette-
min achten de CAVV en AlV voldoende redenen aanwezig om, in het kader van de ver-

55 In uitvoering van het principe van de ‘approximate treaty application’ (zie noot 51), en gelet op het
beschreven primaat van het systeem van collecteve veiligheid van de Verenigde Naties op basis van het
Handvest en het daarmee samenhangende dwingende verbod op het gebruik van geweld achten twee
commissieleden, Dr. E.P.J. Myjer en Prof, Dr. K.C. Wellens, gebruik van geweld voor humanitaire doelein
den, als bedoeld in beschreven gevallen, zonder dat daarvoor eerst autorisatie van de Veiligheidsraad is
verkregen, eerst dan aanvaardbaar, wanneer niets cnbeproefd is gelaten om binnen het systeem van het
Handvest de daarvoor benodigde instemming naar de regels van het volkenrecht te verkrijgen. Deze
stappen dienen toetsbaar te zijn. Primair dient de Veiligheidsraad zich uit te spreken over de geoorloofd
heid van zulk gebruik van geweld voor humanitaire doeleinden door zijn oordeel te geven over een inge-
diende ontwerpresolutie, een substantigle resolutie. Indien een dergelijke resolutie wordt geblokkeerd
door een veto, dient alvorens gebruik van geweld buiten de VN om (in bedoelde uvitzonderlijke gevallen)
loelaatbaar kan worden geacht de Algemene Vergadering zich daarover op basis van zij secundaire
(gedeelde) verantwoordelijkheid voor vrede en veiligheid uit te spreken, nu naast de Veiligheidsraad de
Algemene Vergadering het enige orgaan van de VN is dat bevoegd is deze uitzondering op het gewelds:
verbod namens de VN toe te staan (Zie N. White, "The legality of bombing in the name of humanity”, in:
Journal of Conflict and Security Law’ 5 (2000), pag. 27 tm 43). Teneinde zich daarover uit te spreken
dient de Algemene Vergadering in een speciale spoedzitting te worden bijeengeroepen door middel van
een procedurele resolutie op basis van de "Uniting for Peace"resolutie (zie UNGA Resolution377 A{V)
‘Uniting for Peace’ (3 november 1950), UN Doc. A/1775), waarvoor in de praktijk een meerderheid van
negen leden van de VR voldoende is (VEI. Zieger/Rhode/Brokelmann/Khan in B. Simma, ‘The Charter of
the United Nations, a Commentary” (1984), pag. 346: 'Hence’ there now appears to exist a rule that the
convening of special sessions is aprocedureal matter not affected by the right of veto.’). De heren Wellens
en Myjer stellen zich op het standpunt dat uitsluitend het voorleggen van beide beschreven resoluties en
zo mogelijk een oordelende resolutie van de Algemene Vergadering de minimis een bruikbaar procedu-
reel en sunstantieel erterium oplevert voor gebruik van geweld buiten het Handvest om.'

56 In het verleden heeft de Velligheidsraad een aantal keren een dergelijk verzoek tot de AVVN gericht, en

daarbl] hebben ook permanente leden tegen de ontwerpresolutie gestemnd: bijv. tijdens de Suez-crisis
{Frankrijk, Verenigd Koninkrijk) en in de kwestie Afghanistan (Soviet Unie),
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dere ontwikkeling van een gewoonterechtelijke rechtvaardlgings%mnd. humanitaire
interventies in extreme gevallen en bij wijze van 'nomuitgang'5 toelaatbaar te achten.
Voor de beoordeling van deze interventies vinden de AIV en CAVV ten minste een toet-
singskader noodzakelijk.

| Zulk een toetsingskader kan duidelijkheid verschaffen over de minimumvoorwaarden

die in acht moeten worden genomen. verder kan hetl de beraadslagingen in de VN (Vei-
ligheidsraad danwel Algemene Vergadering) over de desbetreffende interventie helpen
structureren. Ook biedt een toetsingskader aanknopingspunten voor de VN-statenge-
meenschap om eenmaal uitgevoerde ongeautoriseerde humanitaire interventies te
beoordelen en in voorkomend geval te gedogen, indien voldoende aan ‘legitimiteitsover-
wegingen’ tegemoet is gekomen.

Voorts kan een toetsingskader van belang zijn voor de verdere rechtsontwikkeling rond
humanitaire interventie, omdat het een handreiking biedt om een aparte juridische
rechtvaardigingsgrond voor ongeautoriseerde humanitaire interventie swaarbij de nood
van de humaniteit de wet van het geweldsverbod doorbreekt- door de statengemeern-
schap aanvaard te Krijgen. De CAVV en AlV achten het mede daarom van groot belang
dat bij de opstelling en interpretatie van een toetsingskader z0 nauw mogelijk aansluiting
wordt gezocht bij de procedures en mechanismen die voorzien zijn in het collectieve
veiligheidssysteem van de VN zoals neergelegd in Hoofdstuk VIl van het Vi-Handvest,
en dit op basis van de notie van de ‘approximate treaty application’.

Overigens kan niet worden uitgesloten dat de ontwikkeling van een toetsingskader 00K
leidt tot incorporatie van de daarin gestelde uitgangspunten en normen in de over-
wegingen van de veiligheidsraad ze!f. Een dergelijk gebruik van een tpetsingskader voor
de eigen beraadslagingen van de Veiligheidsraad lijkt bovendien nu al bespreekbaar.
Het gebruik van een toetsingskader als ‘richtsnoer’ zou de debatten in de Veiligheids-
raad in de aanloop naar interventies zeker kunnen structureren. Benadrukt moet echter
worden dat een dergeliik toetsingskader nog geen garantie biedt voor een slagvaardiger
besluitvorming van de Veiligheidsraad en nauwelijks uitkomst biedt in de gevallen waar-
in de Veiligheidsraad op politieke gronden toch al niet 1ot besluitvorming kan of wil
komen.

V1.2 Aanzet tot een toetsingskader

De AIV en CAVV kiezen voor humanitaire interventies zander autorisatie van de Veilig-
heidsraad nadrukkelijk voor het uitwerken van een toetsingskader dat als minirmum
voorwaarde voor nngeaumriseerde humanitaire interventies in acht moet worden geno-
men, en niet louter voor een lijst van losse criteria. De gedachte hierachter is dat inter-
veniérende staten niet alleen moeten voldoen aan criteria, maar ook aan een aantal
procedurele waarborgen en inhoudelijke afwegingen. Tegen deze achtergrond kunnen
vier kernvragen voor een toetsingskader worden onderscheiden, welke hierna afzonder-
lijk zullen worden behandeld.

57 Danish Institute of International Affairs, *Hurnanitarian Intervention. Legal and Political Aspects’, Hopen-
hagen 1999, p. 116.

58 Niet uitgesioten kan worden dat dit ongerwerp in het najaar van 2000 aan de orde komt gedurende de
‘Millennium Summit’ van de Verenigde Naties, voorafgaande aan de 55 Mlgemene Vergadering.
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1) Welke staten mogen overgaan tot een humanitaire interventie 722

a) De bescherming van een ruim geinterpreteerd recht op leven behoort tot de catego-
rie verplichtingen (obligationes erga omnes) bij de naleving waarvan iedere staat
wordt geacht een juridisch belang te hebben. Hoewel het juridisch belang bij de
naleving van het recht op leven dus aan elke staat toekomt, zal de operationele uit-
oefening van de humanitaire interventie in de praktijk in het algemeen steeds wor-
den bepaald door de algemene politieke context en de situatie die de aanleiding
vormt voor het militaire optreden. in dit verband menen de CAVV en AIV dat mag
worden verwacht dat de staten die tot humanitaire interventie overgaan partij zijn
bij regionale en universele verdragen ter bescherming van de mensenrechten. Het is
voorts vanzelfsprekend dat de interveniérende staten op geen enkele wijze zelf
betrokken kunnen zijn bij de ernstige schendingen van fundamentele mensenrechten
ter bestrijding waarvan wordt geintervenieerd.

b) Met inachtneming van de andere punten van het hier beschreven toetsingskader zou
voorts om operationele redenen de voorkeur kunnen worden gegeven aan de betrok-
kenheid van landen in de regio, omdat zij feitelijk in staat zijn tijdig tot de humanitai-

F re interventie over te gaan danwel essentiéle logistieke ondersteuning te verlenen.
Er dient evenwe! voor te worden gewaakt dat hun geografische nabijheid niet risico's
van misbruik in de hand werkt,

¢) Het verdient, mede in het licht van het voorgaande, de voorkeur dat de humanitaire
interventie wordt uitgevoerd door een groep van staten die optreden in het kader van
een internationale organisatie. Verwacht mag worden dat de voorwaarden en waar-
borgen van een toetsingskader meer kans maken in acht te worden Eenomen in een
institutioneel kader dan wanneer een individuele staat tot de militaire operatie over-
gaat. Procedureel verdient het de voorkeur om te pogen de collectieve interventie
binnen of met steun van een regionale organisatie in het kader van Hoofdstuk VIII
VN-Handvest te laten plaatsvinden.

2) Wanneer mogen staten overgaan tot een humanitaire interventie?

a) Er moet sprake zijn van een situatie, waarin fundamentele mensenrechten op groot-
schalige wijze ernstig (dreigen te) worden geschonden en ingrijpen urgent is. Hierbij
dient primair gedacht te worden aan aantastingen door de legitieme regering van

F ) een ruim geinterpreteerd recht op leven. De hier gehanteerde formulering bevat

zowel een kwalitatief element (‘ernstig’ en ‘fundamenteel') als een kwantitatief ele-
ment (‘grootschalig’). Onder ernstige schendingen van fundamentele mensenrechten
vallen niet alleen uitroeiing door midde! van standrechtelijke executies, gerichte
gewapende of politionele aanvallen op willekeurige burgerdoelen, maar ook folterin-
gen, gijzelingen, verkrachtingen en ernstige aantastingen van de menselijke waardig-
heid zoals vernederende behandeling.

b) Met betrekking tot de -in sommige opzichten verder reikende- ‘misdrijven tegen de
menselijkheid’, verwijzen de AIV en CAVV uitdrukkelijk naar de Statuten van de
Joegoslavié- en Rwanda Tribunalen en naar artikel 7 van het Statuut van Rome voor
een Internationaal Strafhof (zie bijlage 3). Niet alle schendingen als omschreven in

59 Met ‘staten’ wordt in het kader van dit advies in het bijzonder gedoeld op "een staat danwel een groep
van staten’,
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artikel 7 zijn op zichzelf voldoende aanleiding om over te gaan tot humanitaire inter-
ventie. Bij zo'n interventie dient immers ook sprake te zijn van een aantal bijkomen-
de voorwaarden, zoals de urgentie van ingrijpen. Niettemin is het van groot belang
dat ‘grootschaligheid' en ‘het systematische karakter' van schendingen van mensen-
rechten geen cumulatieve voorwaarden meer zijn voor internationaal ingrijpen. Daar-
naast benadrukken de AlV en CAVV dat ernstige en grootschalige schendingen van
de fundamentele mensenrechten ook kunnen worden begaan door niet-statelijke
actoren en dus de aanleiding kunnen vormen tot een humanitaire interventie.

c) De legitieme, internationaal erkende regering is niet in staat of bereid om adeqguate
zorg aan de slachtoffers te verlenen. Zij doet geen beroep op derde staten of inter-
nationale organisaties en verleent deze geen toegang tot haar grondgebied. Dat
autoriteiten wel bereid maar niet in staat zijn om de rechtsorde te handhaven, en
dus grootschalige schendingen van mensenrechten te voorkomen, wordt overigens
door de Secretaris-Generaal vermeld als &én van de factoren waarmee de Veilig-
heidsraad rekening zou moeten houden bij beslissingen terzake.B0 0ok zijn situaties
denkbaar van volledige afwezigheid van elke vorm van regering of andere gezagsuit-
oefening. De in het volkenrecht noodzakelijke toestemming aan vreemde troepen
om het grondgebied te betreden kan dan niet worden verleend. Ook zal een bezet-
tingsmacht in het algemeen geen toestemming verlenen voor een humanitaire inter-
ventie.

d) Bij humanitaire interventie kan het zowel gaan om een interne crisis als om een in
hoofdzaak interne humanitaire noodsituatie met beperkte (grensoverschrijdende
vluchtelingenstromen), dan wel omvangrijke (destabilisering van de regio) internatio-
nale gevolgen. Een aantoonbare dreiging van een intern of internationaal gewapend
conflict volstaat op zichzelf niet om te voldoen aan de voorwaarden voor humanitaire
interventie. Anderzijds is een bedreiging van de internationale vrede en veiligheid
als gevolg van de ernstige en grootschalige schendingen van fundamentele mensen-
rechten geen afzonderlijke voorwaarde.

e) De inzet van militaire middelen is onontkoombaar om de humanitaire noodsituatie in
kwestie alsnog te doen keren of in te dammen; de overheersende doelstelling van
de interventie moet dan wel humanitair te zijn. Dit wil zeggen dat de actie moet zijn
gericht op het voorkomen of het beéindigen van de hiervoor beschreven humanitaire
noodsituatie. De interveniérende staat dient vooraf de humanitaire doelstellingen
van de interventie duidelijk kenbaar te maken aan de internationale gemeenschap
en aan de staat op het grondgebied waarvan de interventie zal plaatsvinden, tenein-
de het risico van een beroep op Artikel 51 VN-Handvest zoveel mogelijk te beper-
ken, en om controle achteraf door de internationale gemeenschap mogelijk te
maken. Het feit dat overwegingen van nationaal (veiligheids-jbelang kunnen meespe-
len bij de beslissing tot interventie over te gaan, laat onverlet dat deze duidelijk
ondergeschikt dienen te zijn aan de humanitaire doelstelling van de interventie.
Idealiter vallen bevordering van de internationale rechtsorde, inclusief handhaving
van mensenrechten, en nationaal belang samen.

60 Paragraaf 40 van de Recommendations geformuleerd door de Secretaris-Generaal in: Report of the
Secretary-General to the Security Council on the Protection of Civilians in Armed Cenflict, 5/1999/957.
Zie ook VE-Resolutie 1265(1988) van 17 september 1999,
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f) De intervenirende staat heeft te goeder trouw tevergeefs alle in aanmerking komen-

de niet-militaire middelen uvitgeput om op te treden tegen de staat die de mensen-
rechten schendt. Dit betreft onder meer pogingen de humanitaire crisis in kwestie te
bezweren door ondersteuning van de ‘civil society’ van deze staat. Voorts moet wor-
den gedacht aan pogingen in het kader van regionale of internationale organisaties,
belast met toezicht op naleving van mensenrechten. Ook gaat het hierbij om het
(laten) indienen van een ontwerpresolutie bij de VR. Indien onder de permanente
leden van de Veiligheidsraad geen overeenstemming is te bereiken, ligt het in de
rede dat de eerder in dit hoofdstuk beschreven procedure wordt gevolgd.51

Hierbij dient ook rekening te worden gehouden met een mogelijke snelle verslechte-
ring van de humanitaire noodsituatie, die soms een onverwijlde militaire inzet nood-
zakelijk maakt. Te lang wachten om te bezien of het gehele niet-militaire scala aan
mogelijkheden is uitgeput, kan zelfs een averechts effect bewerkstelligen, omdat dit
in de crisisgebieden in kwestie de perceptie kan doen postvatten van een aarzelen-
de internationale gemeenschap. Zelfs militaire middelen bieden geen uitkomst meer
als een crisis eenmaal tot een onbeheersbare chaos is geéscaleerd.

3) Waaraan hebben staten zich te houden tijdens de uitvoering van de humanitaire

a)

b)

61

interventie?

De humanitaire interventie dient proportioneel te zijn ten opzichte van de ernst van
de situatie. Dit betreft voor een belangrijk deel de wijze van gebruik van of dreiging
met geweld. De regels van het humanitaire recht zijn hierbij onverkort van toepassing.
In dit verband kan ervan worden uitgegaan dat de Conventies van Genéve van 1949
gewoonterecht zijn en onverkort dienen te worden nageleefd. Indien wordt geinterve-
nieerd door een groep van staten die niet alle partij zijn bij de Aanvullende Protocollen
van 1977 en andere humanitairrechtelijke verdragen®2 moeten de regels van het
gewoonterecht terzake in acht worden genomen.”= Staten die het proportionaliteits-
vereiste niet in acht nemen, kunnen worden geconfronteerd met onvoorziene juridi-
sche complicaties.54

Een tweede vereiste van proportionaliteit betreft de gevolgen voor de internationale
vrede en veiligheid. Indien de ernstige en grootschalige schendingen van fundamen-
tele mensenrechten op zichzelf of door hun gevolgen een bedreiging van internatic-
nale vrede en veiligheid vormen, mag de humanitaire interventie zelf geen grotere
bedreiging voor de internationale vrede en veiligheid inhouden. In andere gevallen,

Te weten: ontwerpresolutie in de VR voor machtiging van geweldsgebruik, eventueel gevelgd door inscha-
keling van de AVVN, geinspireerd op de in de "Uniting for Peace’Resolutie neergelegde procedure. Zie
evenwel hel voorbehoud van Prof. Dr. K.C. Wellens en Dr. E.P.). Myjer, vermeld in noot 55.

62 Onder meer het Cultuurgoederenverdrag van 1954 met protocollen, Dubieuze Wapensverdrag van 1980

met protocollen, Ottawaverdrag inzake Landmijnen van 1997 en het Statuut voor het Internationaal
Strafhof van 1998.

63 In dit verband verwijzen CAVV en AIV naar een in 2001 te verschijnen onderzoek van het Internationaal

Comité van het Rode Kruis naar regels van gewoonterecht binnen het humanitair recht.

64 Dit zou niet alleen de mogelijkheid openen voor de staat op het grondgebied waarvan de interventie

plaatsvindt een beroep te doen op Artikel 51 van het VN-Handvest, maar tevens om een eis ot schade-
vergoeding in le dienen.
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waarbij geen vooraf bestaande bedreiging bestaat van internationale vrede en veilig-
heid door de schendingen van de rechten van de mens of de gevolgen ervan, kan
de humanitaire interventie zelf door het enkele uitvoeren ervan een bedreiging vor-
men voor de internationale vrede en veiligheid. De CAVV en AV erkennen dat zich
hierbij een dilemma kan voordoen: het gebruik van geweld of het dreigen ermee
moet krachtig genoeg zijn om het gewensle effect te sorteren, maar dient tevens
voldoende gedoseerd te zijn om geen aanleiding te geven tot het destabiliseren van
de regionale verhoudingen. Een dergelijke destabilisering kan immers een nog mas-
saler verlies aan mensenlevens tot gevolg hebben dan het verlies dat de inzet van
interventie vormt,

c) Het effect van de humanitaire interventie op de staatsstructuur van het land waarte-
gen die interventie is gericht, dient te worden beperkt tot hetgeen noodzakelijk is
voor het bereiken van het humanitaire doel. Dit kan niettemin betekenen dat de
humanitaire interventie de structuur van een staat en vormen van gezagsuitoefening
beoogt te wijzigen, waardoor wordt bewerkstelligd dat in de toekomst de rechten
van de mens worden gehandhaafd (onder andere door vrije verkiezingen). De rol van
nationale overheden bij grootschalige schendingen van de fundamentele mensen-
rechten in de jaren negentig is in sommige gevallen dermate groot geweest dat het
einde van dergelijke schendingen slechts te bewerkstelligen was door het zittende
regime zelf aan te pakken.

d) De staten die tot humanitaire interventie overgaan rapporteren onmiddellijk en uit-
voerig aan de Veiligheidsraad over de aanleiding, omvang, verloop en vermoedelijke
duur van de operatie.

4) Wanneer en op welke wijze dienen staten hun humanitaire interventie te beéindigen?

a) De interveniérende staten dienen er zich bij voorbaat toe te verbinden de humanitai-
re interventie op te schorten zodra de betrokken staat bereid en in staat is om zelf
een einde te maken aan de grootschalige schendingen van de mensenrechten, of
de Veiligheidsraad of een regionale organisatie met autorisatie van de Veiligheids-
raad overgaat tot het nemen van dwangmaatregelen met gebruik van geweld voor
dezelfde humanitaire doeleinden.

b) De interveniérende staten dienen hun interventie te begindigen wanneer het doel
van de humanitaire interventie, namelijk het stopzetten van de schendingen van de
mensenrechten, is bereikt. Ook hierbij speelt het proportionaliteitsvereiste een rol,
hoewel veel zal afhangen van de omstandigheden. Immers, in situaties van ernstige
en grootschalige schendingen van mensenrechten ontbreken veelal de voorwaarden
om op korte termijn deze rechten op effectieve wijze te kunnen waarborgen. Ener-
zijds kan de interventie dus niet voortijdig worden stopgezet en dienen voorwaarden
tot een proces van ‘post conflict peace building’ aanwezig te zijn. Anderzijds mag de
operatie een redelijke duur niet overschrijden teneinde de humanitaire doelstelling
ervan niet in gevaar te brengen.
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VII Conclusies en aanbevelingen

In vele wetenschappelijke studies en tijdens vele internationale congressen is de afge-
lopen jaren uitgebreid stilgestaan bij de problematiek van de humanitaire interventie,
Deze inspanningen hebben echter niet geleid tot een eensluidende en ondubbelzinnige
beantwoording van de vraag of, -en 7o ja, onder welke omstandigheden en condities-
€en gewapend ingrijpen ten gunste van herstel van respect voor de rechten van de
mens geboden en legitiem is. Ook de gevallen waarbij staten zich al dan niet tijdens
gewapende interventies hebben beroepen op humanitaire gronden, hebben onvoldoen-
de bijgedragen tot een verduidelijking van het vraagstuk.

Een heldere analyse van de problematiek van de humanitaire interventie vergt een dui-
delijke definiéring van het onderwerp in kwestie. De zeer uiteenlopende interpretaties
van het begrip *humanitaire interventie' leidden in het verleden vaak tot spraakverwar-
ring. De strikte definitie van humanitaire interventie |uidt:

‘De dreiging met of het gebruik van geweld door één of meer staten, eventueel in het

kader van een internationale organisatie, binnen het territoir van een andere staat:

a) met het doel het beéindigen van bestaande, dan wel het voorkomen van dreigende
grootschalige ernstige schendingen van fundamentele mensenrechten, in het bijzon-
der het recht op leven van individuen, ongeacht hun nationaliteit;

b) zonder voorafgaande autorisatie van de Veiligheidsraad en zonder toestemming van
de legitieme regering van de staat, op het grondgebied waarvan de interventie
plaatsvindt.’

Hoewel het begrip ‘humanitaire interventie' dus alleen betrekking zou moeten hebben op

het gebruik van geweld voor humanitaire doeleinden zonder autorisatie van de Veilig-

heidsraad, wordt in het dagelijkse spraakgebruik echter ook het gebruik van geweld
voor humanitaire doeleinden met VR-autorisatie tot humanitaire interventie bestempeld.

In het licht daarvan geven CAVV en AIV er de voorkeur aan een tweedeling te hanteren

tussen ‘humanitaire interventie met een mandaat van de Veiligheidsraad' en ‘humani-

taire interventie zonder mandaat van de Veiligheidsraad’.

Algemeen kader

Zowel in volkenrechtelijke, als in morele en politieke zin vereist een beoordeling van
humanitaire interventie dat men rekening houdt met zowel het belang van het verbod
op het gebruik van geweld tussen staten en het respect voor de territoriale integriteit,
als met dat van de verplichting tot handhaving en bevordering van de rechten van de
mens. Naar het oordeel van de AlV en CAVV vormen beide een essentieel onderdeel
van de internationale statelijke ordening, zoals die is gebaseerd op het VN-Handvest;
beide zijn ook van groot belang voor de stabiliteit en de duurzaamheid van die ordening.

In de loop van de jaren negentig manifesteerde zich echter een steeds sterkere span-
ning tussen enerzijds het verbod op het gebruik van of de dreiging met geweld, en
anderzijds de verplichting tot handhaving en bevordering van de rechten van de mens.
Dit is niet alleen het gevolg van de toegenomen mogelijkheden tot gewapende interven-
tie als gevolg van het einde van de Koude Oorlog. Ten minste zo belangrijk is de ten-
dens in de internationale praktijk meer en meer rekening te houden met de belangen
en rechten van het individu, en niet alleen met de soevereiniteit van de staat. De staat
wordt in dit opzicht in toenemende mate door internationale fora op zijn verantwoorde-
lijkheden aangesproken. Mede als gevolg daarvan is de staatssoevereiniteit, zoals die
bij het opstellen van het VN-Handvest in 1945 als uitgangspunt werd genomen, in prak-
tische zin sterk van karakter aan het veranderen. Tegelijkertijd bleef het verbod van of
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de dreiging met geweld stevig verankerd in het VN-handvest en is dit een belangrijke
Pijler gebleken van de stabiliteit in de interstatelijke verhoudingen.

Dergelijke ontwikkelingen spelen zich af tegen de achtergrond van een veranderend
internationaal veiligheidsbeeld als gevolg van het einde van de Koude Qorlog. Veel con-
flicten van de jaren negentig hangen samen met het uiteenvallen van staten; in sommige
landen nemen regeringen hun toevlucht tot rigoureuze middelen om de eenheid te
bewaren. Omdat de gehele samenleving bij een dergelijk conflict betrokken raakt, is
niet meer duidelijk wie tot de strijdende partijen behoort. Oorlogvoering en humanitaire
crises zijn zodoende steeds minder uit elkaar te houden. Vanwege de enorme kosten
die zijn gemoeid met een militaire interventie, de onzekerheid van een succesvolle
afloop, de risico's die ingezette militairen lopen en de beperkte militaire middelen, zijn
veel regeringen, die over het vereiste militaire potentieel kunnen beschikken, terughou-
dend om bij dergelijke conflicten in te grijpen. In dit opzicht concluderen AlV en CAVY
dat er weliswaar sprake is van een toenemend belang in de internationale betrekkingen
van de rechten van de mens, maar dat dit toenemend belang niet heeft geleid tot een
evenredig grotere bereidheid tot militair ingrijpen, anders dan onder zeer uitzonderlijke
en ernstige omstandigheden.

De Veiligheidsraad

Het einde van de Koude Oorlog heeft ook grote inviced gehad op de besluitvorming in
de Veiligheidsraad. Deze is bereid gebleken tot het extensief interpreteren van zijn
bevoegdheden onder Hoofdstuk Vil van het VN-Handvest en is daarmee niet alleen inter-
statelijk geweld, maar ook grootschalige mensenrechtenschendingen gaan beschouwen
als een bedreiging voor de internationale vrede en veiligheid. Tegelijkertijd moet echter
worden geconstateerd dat het politieke karakter van de besluitvorming in de Veiligheids-
raad en de afhankelijkheid van de bereidheid van de lidstaten om troepen ter beschik-
king te stellen, een selectiviteit in de hand werken, die ertoe leidt dat de Raad niet bij
elke humanitaire noodsituatie in gelijke mate kan of wil ingrijpen. De AIV en CAVV zin
tot de conclusie gekornen dat geen bevredigend antwoord kan worden gegeven op de
vraag van de Minister van Buitenlandse Zaken hoe het vermogen van de VR kan worden
vergroot om daadkrachtiger op te treden bif humanitaire noodsituaties, tenminste als
men tegelijkertijd het draagviak van de Veiligheidsraad in stand wenst te houden.

De beraadslagingen die in VN-verband worden gehouden over de hervorming van de
Veiligheidsraad, spitsen zich toe op de uitbreiding van het ledental van de Raad en op
de inperking van het vetorecht. Gezien de uiterst moeizame onderhandelingen tussen
de VN-lidstaten is niet te verwachten dat deze beraadsiagingen binnen afzienbare tijd
tot resultaten leiden. De CAVV en AlV menen bovendien dat een uitbreiding van het
ledental van de Veiligheidsraad en een inperking van het vetorecht niet per definitie
ook fot een grotere daadkracht van de Veiligheidsraad leiden. Hoewel dergelijke aan-
passingen de legitimiteit van de Veiligheidsraad bij de VN-lidstaten kunnen vergroten,
kunnen deze tegelijkertijd de besluitvorming aanzienlijk compliceren. Inperking van het
vetorecht zou er daarnaast juist toe kunnen leiden dat de permanente leden de Veilig-
heidsraad per saldo een steeds minder aantrekkelijk forum zouden vinden voor de
afstemming van hun acties.

Een rechtsgrondslag voor ongeautoriseerde humanitaire interventie?

Of de discussies over de hervorming van de Veiligheidsraad vruchten zullen afwerpen
of niet, verwacht kan worden dat de Veiligheidsraad ook in de toekomst om politieke
redenen niet in elke humanitaire noodsituatie met geweld zal willen of kunnen ingrij-
pen. Daarmee blijft de vraag actueel of staten op grond van humanitaire overwegingen
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gerechtigd zijn zonder toestemming van de Veiligheidsraad met geweld in te grijpen in
andere staten, De CAVV en AlV zijn tot de conclusie gekomen dat het internationale
recht hiervoor thans geen rechtsgrondslag biedt, en dat een dergelijke rechtsgrondsiag
zich ook nog niet ontwikkelt. Tegelijk menen beide adviesraden dat men niet meer voor-
bij kan gaan aan de steeds krachtiger gevoelde noodzaak van optreden in situaties
waarin fundamentele rechten van de mens op grote schaal (dreigen te) worden
geschonden, ook als de Veiligheidsraad hierover geen actie onderneemt. In dit verband
hechten de AlV en CAVV grote waarde aan het groeiende belang van de plicht tot inter-
nationale bescherming en bevordering van de fundamentele mensenrechten.

Een volkenrechtelijke rechtvaardigingsgrond?

Met betrekking tot de vraag van de Minister van Buitenlandse Zaken hoe het concept van
humanitaire interventie duidelijker volkenrechtelijk vorm kan worden gegeven, verwijzen de
AIV en CAVV naar het internationaal gewoonterecht, waarin wordt erkend dat in sommige
omstandigheden het onrechtmatige karakter aan bepaalde handelingen van een staat kan
worden ontnomen, dan wel voor die handelingen geen juridische aansprakelijkheid doen
ontstaan, hetgeen in wezen overeenkomt met het uitgangspunt van "'nood breekt wet'.
Deze zogeheten ‘rechtvaardigingsgronden’ zijn door de International Law Commission van
de Verenigde Naties in het kader van haar discussie over staatsaansprakelijkheid neerge-
legd in een aantal ontwerp-artikelen. De CAVV en AlV achten het wenselijk dat -op basis
van het groeiende belang van de plicht tot internationale bescherming en bevordering van
de mensenrechten- in het kader van het leerstuk van de staatsaansprakelijkheid een
aparte rechtvaardigingsgrond voor humanitaire interventie wordt uitgewerkt.

De CAVV en AlV onderkennen dat een uitdrukkelijk erkende rechtvaardigingsgrond voor
humanitaire interventies zonder Veiligheidsraadsmandaat door staten kan worden mis-
bruikt voor de verwezenlijking van nationale politieke aspiraties. Dit gebiedt dat men
niet verder gaat dan een erkenning dat in algemene zin sprake kan zin van situaties
van zodanig ernstige en grootschalige schendingen van de mensenrechten dat staten
zich genocdzaakt voelen militair in te grijpen. De interveniérende staten zullen zich dan
ook in VN-verband moeten verantwoorden voor hun militaire interventie. Deze vormt
immers in volkenrechtelijke zin nog steeds een inbreuk op de internationale rechtsorde.
Zo'n inbreuk is naar het oordeel van de AIV en CAVV slechts dan gerechtvaardigd wan-
neer interveniérende staten aannemelijk kunnen maken dat zij aldus moesten hande-
len om een veel grotere inbreuk op dezelfde rechtsorde te voorkomen of tegen te gaan.

Het voorgaande impliceert dat bij gebleken gebrek aan overeenstemming onder de per-
manente leden van de Veiligheidsraad op andere wijze een zo groot mogelijke legitimering
moet worden verkregen. De meest zuivere procedure daarveor veronderstelt dat staten
allereerst via een ontwerpresolutie de formele toestemming van de VR trachten te ver-
krijgen voor geweldgebruik voor humanitaire doeleinden. Deze ontwerpresolutie moet

voorzien zijn van zo nauwkeurig mogelijk omschreven ‘terms of reference’. Mocht een

poging tot autorisatie door de Veiligheidsraad falen, dan ligt het in deze benadering in de

rede dat de kwestie aanhangig wordt gemaakt bij de AVVN, waarbij de in de "Uniting for
Peace-Resolutie neergelegde procedure kan worden gehanteerd als bron van inspiratie.

Een toetsingskader

De inschakeling van de Algemene Vergadering van de VN draagt bij aan het verschaffen
van een maximale legitimatie voor humanitaire interventies die niet door de Veiligheids-
raad zijn geautoriseerd. De procedure biedt echter niet altijd uitkomst. Daarom kan niet
worden uitgesloten dat zich ook in de toekomst weer humanitaire interventies zonder
VR-mandaat en zonder betrokkenheid van de AVVN voordoen. Dergelijke interventies
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kunnen op morele en politieke gronden gerechtvaardigd zijn, maar missen vooralsnog
een duidelijke juridische basis. Niettemin achten de CAVV en AlV voldoende redenen
aanwezig om, in afwachting van de verdere ontwikkeling van een volkenrechtelijke
rechtvaardigingsgrond, humanitaire interventies in extreme gevallen en bij wijze van
‘nooduitgang’ toelaatbaar te achten. Voor de beoordeling van deze interventies vinden
de AlV en CAVV ten minste een toetsingskader noodzakeljjk. Dit toetsingskader verschaft
duidelijkheid over de minimumvoorwaarden die staten in acht dienen te nemen. Verder
kan zo'n toetsingskader de beraadslagingen in de VN over de desbetreffende interventie
helpen structureren. Ook biedt het aanknopingspunten voor de VN-statengemeenschap
om eenmaal uitgevoerde humanitaire interventies zonder mandaat van de Veiligheids-
raad te beoordelen en te gedogen als voldoende aan ‘legitimiteitsoverwegingen’ tege-
moet is gekomen. Naar het oordeel van de CAVV en AlV kan een toetsingskader, indien
strikt in acht genomen, bevorderen dat een aparte volkenrechtelijke rechtvaardigings-
grond voor ongeautoriseerde humanitaire interventie door de statengemeenschap
aanvaard wordt, waarbij de nood van de humaniteit de wet van het interstatelijk
Eeweldsverbod doorbreekt.

Overigens menen de AV en CAVV dat niet kan worden uitgesloten dat de ontwikkeling
van het hier beschreven toetsingskader ook leidt tot incorporatie van de daarin gestel-
de uitgangspunten en normen in de overwegingen van de Veiligheidsraad. Dit zou de
debatten in de Veiligheidsraad in de aanloop naar interventies zeker kunnen helpen
structureren, maar biedt geen garantie voor een slagvaardiger besluitvorming van de
Veiligheidsraad, en nauwelijks uitkomst in de gevallen waarin de Veiligheidsraad op
politieke gronden toch al niet tot besluitvorming kan of wil komen.

In het toetsingskader dat dit advies voor ogen heeft, onderscheiden de AIV en CAVV
vier kernvragen, welke in het advies ieder afzonderlijk zijn uitgewerkt:

1) Welke staten mogen overgaan tot een humanitaire interventie?

2) Wanneer mogen staten overgaan tot een humanitaire interventie?

3) Waaraan hebben interveniérende staten zich te houden?

4) Wanneer en hoe dienen staten een humanitaire interventie te beéindigen?

Beide adviesraden benadrukken dat dit toetsingskader in voorkomende gevallen als
minimum voorwaarde voor een ongeautoriseerde humanitaire interventie in acht moet
worden genomen.

Nederlandse inzet

In ziin adviesaanvraag verzoekt de Minister van Buitenlandse Zaken de AlV en CAVW
met betrekking tot het vraagstuk van de humanitaire interventie zowel te Kijken naar
hetgeen uit politiek en moreel oogpunt wenselijk is, als naar hetgeen uit een cogpunt
van het volkenrecht mogeliik is. Zoals eerder in dit advies is uiteengezet, achten de
CAVV en AIV het allereerst wenselijk dat voor humanitaire interventie zonder mandaat
van de Veiligheidsraad een aparte rechtvaardigingsgrond wordt ontwikkeld, die brede
internationale steun verwerft en het toegenomen internationale belang van de rechten
van de mens duidelijk reflecteert. In dit verband suggereren de AlV en CAVV dat Neder-
fand de ontwikkeling van zulk een rechtvaardigingsgrond, in samenhang met een
toetsingskader voor humanitaire interventies, actief bevordert.

De AIV en CAVV hebben eerder in dit advies voorgesteld een zo groot mogelijke legiti-
mering voor humanitaire interventies trachten te bereiken door een procedure te hante-
ren waarbij allereerst een ontwerpresolutie aan de Veiligheidsraad wordt aangeboden.
Bij gebleken onoverbrugbare onenigheid onder de permanente leden van de Veiligheids-
raad ligt het in de rede de kwestie vervolgens aanhangig te maken bij de Algemene
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Vergadering van de VN, waarbij de ‘Uniting for Peace’-procedure als bron van inspiratie
kan dienen. De AIV en CAVV menen dat Nederland nader kan onderzoeken of -en hoe-
deze procedure zodanig vorm kan worden gegeven dat deze politiek aanvaardbaar is
voor een ruime meerderheid van de VN-lidstaten en niet leidt tot vertraging -of zelfs ver-
lamming- van de VN-besluitvorming.

Wat de ontwikkeling van een toetsingskader voor humanitaire interventies betreft, kun-
nen naar de mening van de AIV en CAVV door Nederland in principe twee strategieén
worden gevolgd:

1) Ten eerste achten de CAVV en AIV het van belang dat Nederiand, samen met gelijk-
gezinde landen, in Westelijke kring (EU, NAVO, mogelijk ook OVSE) overeenstemming
poogt te bereiken over een zelf te hanteren toetsingskader langs de in dit advies
geschetste lijnen. Daarbij zouden criteria, procedurele waarborgen en inhoudelijke
afwegingen voor humanitaire interventies zoveel mogelijk voor de eigen besluitvor-
ming (en in tweede instantie in de afwegingen van deze regionale organisaties in
VN-debatten) kunnen worden benut.

2) Ten tweede zou Nederland op daartoe geschikte momenten discussies over humani-
taire interventie en een toetsingskader in VN-verband moeten bevorderen, bijvoor-
beeld in de Veiligheidsraad, andere competente VN-fora ("Open Ended Working
Group’, Special Committee on Peacekeeping) of via een informele groep van gelijk-
gezinde landen ('Friends of ..."). Vooralsnog kunnen discussies over humanitaire
interventie niet worden losgemaakt van de ‘geest van Kosovo' en de desbetreffen-
de gevoeligheden van een aantal invioedrijke VN-lidstaten, zoals Rusland en China.
Mede gezien de politieke debatten en de volkenrechtelijke complicaties -waarvan dit
advies ook getuigt- die op de NAVO-acties volgden, mag voorts worden verondersteld
dat veruit de meeste VN-lidstaten voor internationaal gewapend ingrijpen verre de
voorkeur geven aan de ondubbelzinnige rechtsgrond en de krachtige politicke basis
van een mandaat van de Veiligheidsraad.

Wat de VN-discussies over de hervorming van de Veiligheidsraad betreft, benadrukken
de CAVW en AIV dat de kans klein is dat deze zullen leiden tot aanbevelingen die de
slagvaardigheid van de Raad vergroten, Dit laat onverlet dat beide adviesraden de
onverminderde Nederlandse betrokkenheid bij deze VN-discussies gewenst achten, met
name gezien het belang ervan in het kader van de beraadslagingen over de bredere
VN-hervormingen.

De behoedzaamheid die uit het voorgaande spreekt, laat onveriet dat de internationa-
le gemeenschap op het gebied van ‘early warning', ‘early action’ en preventie van
humanitaire crises nog veel werk kan verzetten, en dat Nederland daarbij een eigen
rol kan vervullen, Bij preventie kan allereerst worden gedacht aan verdere uitwerking
en toespitsing van de doelstellingen van het Nederlandse buiteniands beleid op de
gebieden van democratisering, de bevordering van de mensenrechten, goed bestuur,
armoedebestrijding en sociaal-economische ontwikkeling. Daarnaast zijn er specifieke
vormen van internationale assistentie denkbaar die in bepaalde gevallen de proble-
matiek van de zwakke staten kan helpen aanpakken. Gedacht kan worden aan assis-
tentie bij de ontwikkeling van staatsopbouw, van vormen van regionale decentralisatie
en een zekere mate van culturele autonomie. Ook kunnen ondersteuning van een
onafhankelijke pers en maatregelen tegen media die tot haat oproepen, in dit ver-
band van belang zijn.

Dergelijke elementen vallen buiten het beslag van dit advies, maar de AV en CAVV
stellen vast dat het belang moeilijk kan worden overschat van een ontschotte en inte-
grale benadering van buitenlands beleid, waarbij -mede gelet op artikel 90 Grondwet-
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de bevordering van de internationale rechtsorde, mensenrechtenbeleid, ontwikkelings-
samenwerking en veiligheidsbeleid in onderlinge samenhang worden bezien.

40



Bijlagen



Bijlage 1

Aan de Voorzitter van de Commissie Advies
inzake Volkenrechtelijke Vraagstukken
Prof. dr. K.C. Wellens

en de Voorzitter van de Adviesraad
Internationale Vraagstukken
Prof. Drs R.F.M. Lubbers

Postbus 20061
2500 EB Den Haag

Den Haag, 12 oktober 1999

Mijne Heren,

Het verbod op het gebruik van geweld buiten de eigen grenzen, zoals dat na de Tweede
Wereldoorlog is neergelegd in het Handvest van de Verenigde Naties, is gebaseerd op
het idee dat soevereine staten ieder voor zich verantwoordelijkheid dragen voor hand-
having van recht en orde binnen hun eigen grenzen. Deze veronderstelling blijkt echter
niet altijd op te gaan. De Veiligheidsraad heeft daarom soms militair ingrijpen op het
grondgebied van een andere staat toegestaan op basis van een ruime interpretatie van
Art. 39 van Hoofdstuk VIl van het YN-Handvest, met als doel het beéindigen van groot-
schalig menselijk liiden 1). De ervaring leert echter dat de Veiligheidsraad niet altijd in
staat is tijdig doeltreffende maatregelen te nemen. In een dergelijke situatie kan een
land (of een groep landen) ondanks het ontbreken van autorisatie door de Veiligheids-
raad en zonder toestemming van het betrokken land besluiten een poging te doen om
met geweld of de dreiging met geweld een einde te maken aan deze mensenrechten-
schendingen. In een dergelijk geval is volgens de definitie in het gezamenlijk advies
van de Commissie inzake Volkenrechtelijke Vraagstukken en de Adviesraad Mensen-
rechten Buitenlands Beleid uit 1992 sprake van “humanitaire interventie” 2),

Hoewel een dergelijke humanitaire interventie op politieke en morele gronden gerecht-
vaardigd kan zijn, is er geen sprake van een heldere en algemeen aanvaarde juridische
basis. Wanneer op dit punt rechtsontwikkeling achterwege blijft, brengt dit een tweetal
gevaren met zich mee. Ten eerste kan worden gesteld dat zolang humanitaire interven-
tie geen duidelijke en algemeen aanvaarde rechtsbasis heeft, het concept kan worden
misbruikt als dekmantel voor andersoortige militaire operaties. Ten tweede kan de
positie van het volkenrecht onbedoeld worden aangetast wanneer het geen mogelijk-
heid biedt om in te grijpen bij grove schendingen van algemeen aanvaarde mensen-
rechten. Ik acht het daarom van groot belang dat het concept van humanitaire interven-
tie verder wordt ontwikkeld. Dat betekent enerzijds dat duidelijke richtlijnen moeten
worden opgesteld waaraan een humanitaire interventie moet voldoen, en anderzijds
dat gezocht moet worden naar een zo breed mogelijk draagviak voor het aldus precie-
zer omschreven concept.

Hierbij zal zowel moeten worden gekeken naar hetgeen uit politiek en moreel oogpunt
nodig of wenselijk is, als naar hetgeen uit een ocogpunt van volkenrecht mogelijk is. In
het licht van de samenhang tussen politieke, morele en juridische overwegingen vraag
ik de AIV en de CAVV een gezamenlijk advies uit te brengen over de vraag hoe het ver-
mogen vergroot kan worden om een einde te maken aan grootschalige schendingen
van mensenrechten in een bepaald land. Allereerst zouden mogelijkheden kunnen wor-



den geinventariseerd om te komen tot vergroting van het vermogen van de Veiligheids-
raad om op te treden. daarbij zou ook de mogelijkheid van aanpassing van het veto-
recht aan de orde kunnen komen. Daarnaast leg ik beide adviesraden de vraag voor
hoe het concept van humanitaire interventie duidelijker volkenrechtelijk vorm zou kun-
nen worden gegeven.

Met het oog op een door mij uit te brengen nota over dit onderwerp zou ik het advies
graag uiterlijk eind maart 2000 ontvangen.

Met de meeste hoogachting,

J1.1. van Aartsen

1) Art. 39: "De Veiligheidsraad moet het bestaan van een bedreiging voor de vrede, een inbreuk op de
vrede of een aanvalsdaad vaststellen en moet aanbevelingen doen of beslissen, welke maatregelen
overeenkomstig de artikelen 41 en 42 moeten worden Eenomen om de internationale vrede en veilig:
heid te handhaven of te herstellen,”

2) Commissie van Advies inzake Volkenrechtelijke Vraagstukken en Adviescommissie mensenrechten
Buitenlands Beleid, Advies nummer 15 (1992): “Het gebruik van geweld voor humanitaire doeleinden -
Dwangmaatregelen voor humanitaire doeleinden en humanitaire interventies”.
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Samenstelling van de werkgroep ‘Humanitaire Interventie’

Voorzirters
Prof. Dr. C. Flinterman (alv/Commissie Mensenrechten)
Prof. Dr. K.C. Wellens (cAvv)

Leden
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Bijlage 11l

Artikel 7 van het Statuut van Rome voor een Internationaal Strafhof.

Crimes against humanity

1. For the purpose of this Statute, “crimes against humanity” means any of the follo-
wing acts when committed as part of a widespread or systematic attack directed
against any civilian population, with Knowledge of the attack:

a) Murder;

b) Extermination:

¢} Enslavement;

d) Deportation or forcible transfer of population:

€) Imprisonment or other severe deprivation of physical liberty in violation of fundamental
rules of international law;

1) Torture;

g) Rape, sexual slavery, enforced prostitution, forced pregnancy, enforced sterilization,
or any other form of sexual violence of comparable gravity,

h) Persecution against any identifiable group or collectivity on political, racial, national,
ethnic, cultural, gender as defined in paragraph 3, or other grounds that are univer-
sally recognized as impermissible under international law, in connection with any act
referred 1o in this paragraph or any crime within the jurisdiction of the Court;

i) Enforced disappearance of persons:
J} The crime of apartheid:

k) Other inhumane acts of & similar character intentionally causing great suffering, or
Serous injury to body or to mental or physical health.

2. For the purpose of paragraph 1:

a) "Attack directed against any civilian population” means a course of conduct invalving
the multiple commission of acts referred to in paragraph 1 against any civilian popu-
lation, pursuant to or in furtherance of a State or organizational policy to commit
such attack;

b) “Extermination” includes the intentional infliction of conditions of life, inter alia the
deprivation of access to food and medicine, calculated to bring about the destruc-
tion of part of a population;

¢) “Enslavement” means the exercise of any or all of the powers attaching to the right
of ownership over a person and includes the exercise of such power in the course
of trafficking in persons, in particular women and children;



d) "Deportation or forcible transfer of population™ means forced displacement of the
persons concerned by expulsion or other coercive acts from the area in which they
are |lawfully present, without grounds permitted under international law;

e) “Torture” means the intentional infliction of severe pain or suffering, whether physi-
cal or mental, upon a person in the custody or under the control of the accused;
except that torture shall not include pain or suffering arising only from, inherent in
or incidental to, lawful sanctions;

f) “Forced pregnancy” means the unlawful confinement, of a woman forcibly made preg-
nant, with the intent of affecting the ethnic composition of any population or car-
rying out other grave violations of international law. This definition shall not in any
way be interpreted as affecting national laws relating to pregnancy;

g) "Persecution” means the intentional and severe deprivation of fundamental rights
contrary to international law by reason of the identity of the group or collectivity,

h) “The crime of apartheid” means inhumane acts of a character similar to those refer-
red to in paragraph 1, committed in the context of an institutionalized regime of sys-
tematic oppression and domination by one racial group over any other racial group
or groups and committed with the intention of maintaining that regime;

i) “Enforced disappearance of persons”™ means the arrest, detention or abduction of
persons by, or with the authorization, support or acquiescence of, a State or a politi-
cal organization, followed by a refusal to acknowledge that deprivation of freedom or
to give information on the fate or whereabouts of those persons, with the intention
of removing them from the protection of the law for a prolonged pericd of time.

3. For the purpose of this Statute, it is understood that the term “gender” refers to the
two sexes, male and female, within the context of society. The term "gender” does
not indicate any meaning different from the above.



LIJST VAN GEBRUIKTE AFKORTINGEN

ACM

AlV
AV(VN)
CAVV

icJ

IFOR

ILC

NAVO
NGO
SFOR
SGVN
UNOCSOM
UNPROFOR
VN

VR

Adviescommissie Mensenrechten Buitenlands Beleid
Adviesraad Internationale Vraagstukken

Algemene Vergadering (van de Verenigde Naties)
Commissie van Advies inzake Volkenrechtelijke Vraagstukken
International Court of Justice (Internationaal Gerechtshof)
Implementation Force

International Law Commission

Noord Atlantische Verdragsorganisatie

Non Goevernementele Organisatie

Stabilisation Force

Secretaris-Generaal van de Verenigde Naties

United Nations Operation in Somalia

United Nations Protection Force

Verenigde Naties

veiligheidsraad

* De adviezen zijn ook beschikbaar in het Engels.
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1 EUROPA INCLUSIEF, oktober 1997
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5 EUROPA INCLUSIEF Il, november 1998

6 HUMANITAIRE HULP: NAAR EEN NIEUWE BEGRENZING, november 1998
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november 1998
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g NAAR RUSTIGER VAARWATER: een advies over betrekkingen tussen
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veiligheid, september 1989
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september 1999

12 DE IGC 2000 EN DAARNA: op weg naar een Europese Unie van dertig lidstaten,
fanuari 2000
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daarom peen ]:I]::ll'l. bevatten voor Een\l'ﬂudige Qpiqssinggn in ge-
compliceerde situaties die morele dilemma’s per definitie zijn. Er
zijn vrijwel geen standaardoplossingen voor de veelsoortige mo-
rele dilemma’s. Een boek over militaire ethiek kan alleen al
daarom geen soort bijbel zijn in de zin dat dit boek het enig juiste
en laatste woord biedi op het terrein van de militaire ethiek. Wel
biedt hel stof tot bezinning en aanknopingpunten voor een goede
voorbereiding op de vervulling van de militaire taken, Het slaat
wezenlijke piketpalen voor het handelen in kritische situaties. Er
is gezocht naar een ethiek die meet kunnen functioneren in een
harde en weerbarstige praktijk.
Militaire ethiek mag dan ook
niet worden beschouwd als
moreel luchtfietsen.
Srebrenica leert dat op zich
gu. voornemens kunnen
ontaarden in naiviteil met als
resultaat een ramp die ons nog
steeds bezighoudt.

Wil militaire ethiek in de mili-
taire praktijk voldoen, dan is
bezinning nedig en volstaat le-
zing en bestudering van een
boek niet. Vooral omdat mili-
taire ethiek pas echt goed kan
functioneren als zij deel is ge-
worden van de persoenlijke
beroepshouding en er vooral
naar wordt gehandeld, zo goed
als militairen dat met andere
onderdelen van hun beroep ge- WEI'5|
wend zijn te doen. Met de mili-
taige ethiek gaat het als met de
aﬁge vaardigheden van elk
be:;ep. Men wordt er goed in
door eerst te leren en zich in
de stof te verdiepen, En verval-
gens veel oefenen en doen,
waarmee het een deel wordt
van het eigen karakter of ge-
woonte. Zoals met verschil-
lende aspecten van elk beroep: ze moeten werden geinlernaliseerd
om echt resultaat af te werpen.

Het beperkte recht tot geweld

De Nederlandse krijgsmacht is een instrument in handen van de
politiek. In Nederland bepaalt de politiek de militaire taken en hoe
en onder welke omstandigheden de Nederlandse krijgsmacht
wordt ingezet. In het uiterste geval kan de regering besluiten de
zwaardmacht in te zetien om geweld te gebruiken. Daarmee is het
vraagstuk van het “fus ad bellum”, de vraag of het rechtvaardig is
ten strijde te trekken, ook wel de traditie van de rechtvaardige oor-
log genoemnd, cigenlijk meer een vraagstuk van politicke dan van

Nieuwsbriel Vredescentrum TUE

militaire ethiek. Dit vraagstuk kent zowel een juridische als
ethische benadering.

In de juridische benadering geldt eigenlijk volgens het Handvest
van de VN een verbod op het voeren van ootlog. Dit bepaalt dat sta-
ten hun onderlinge geschillen langs vreedzame wegen zullen oplos-
sen en dat alle leden zich van bedreiging of gebruik van geweld te-
gen een andere staat zullen onthouden. Er zijn juridisch gezien
eigenlijk maar twee uitzonderingen op het geweldverbod: het recht
op zelfverdediging krachtens artikel 51 en de bevoegdheid van de Veilig-
heidsraad onder hoofdstuk VII van het Handvest 1ot het nemen van
dwangmaatregelen ter handha-
| ving, dan wel herstel van de in-

i - |

! ternationale vrede en veilig-

. heid. Een groot probleem is dat
de schrijvers van het Handvest
feitelijk alleen hebben gedacht
aan gewapende conflicten tus-
sen staten. Er is bitter weinig
rekening gehouden met bin.
nenlandse conflicten. Wel
wordt artikel 51 zo geinterpre-
teerd dat het recht van zellver-
dediging niet uitsluitend van
toepassing is bij een gewa-
pende aanval door een andere
staat. Onder ecn gewapende
aanval wordt verstaan een ge-
wapende schending van de ter-
ritoriale integniteit en politieke
onafhankelijkheid van een an-
dere staat, haar schepen en
voertwigen. Dat houdt in dat
het recht op zelfverdediging
ook kan worden geactiveerd als
bendes, huurlingen of rebellen
zijn gestuurd of worden ge-
steund door een staat. Dit legi-
timeerde de aanval op Afgha-
nistan, dat Al Qaida steunde
die de VS op 11 september 2ol
had aangevallen. De V5 poog-
den hun recente aanval op lrak naast het bezit van massa-
vernietigingswapens onder andere ook aan de hand van een zelfde
redenering, namelijk verenderstelde banden van het regiem van
Saddam Hgessein met Al Qaida, te rechtvaardigen. Een vorm van
creatief interpreteren, want naar de letter zijn de juridische regels
van “ius ad bellum” behoorlijk strak. Volgens de meeste
velkenrechtdeskundigen geeft het Handvest een limitatieve opsom-
ming van toelaatbare vormen van gewapende conflicten.

Humanitaire interventie
Hoewel op het eerste zicht wellicht niet te verwachten, bied! de
cthische benadering meer ruimte voor hantering van geweld. Daar-
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bij staat vooral de vraag centraal of men ten strijde trekt voor een
rechtvaardige zaak, bijvoorbeeld het stoppen van genocide en bevor-
dering van de mensenrechten, moelen in elk geval ook goede be.
doelingen aan ten grondslag liggen en geen smal eigen belang, Pro-
bleem is dat het empirisch nogal lastig blijkt om de juiste bedoeling
goed te kunnen vaststellen, Bovendien leert de geschiedenis dat in
het geval van oorlog of gewapend conflict beide partijen claimen
een rechtvaardige zaak te dienen en de tegenstander altijd in het on-
gelijk word: gesteld,

Laten we aannemen dal mensenrechten ernstig in het geding =zijn.
Is dan humanitaire interventie gerechtvaardigd zonder vooral:
gaande autorisatie van de Veiligheidsraad? Blijkens de Defonsie.
nola 2000 worstell ook de regering met het dilemma, Ze onderkent
de mogelijkheid dar de Veiligheidsraad wordt verlamd door bijvoor-
beeld een enkel veto. Wat dan? Het kan niet zo zijn dat de wereld
werkeloos blijft toezien. Valgens haar legt het genocideverdrag een
marele verplichting op, al reikt het geen mechanisme voor uitvoe-
ring aan. Ze verklaart dat landen die in de positie verkeren een eind
te maken aan een massaslachting een eigen ethische verantwoorde-
lijkheid hebben en zet daarmee de deur open voor interventie op
zuiver humanitaire gronden. Wel vindt ze dat strikte voorwaarden
en criteria moeten worden opgesteld, waaraan humanitaire inter-
ventie kan worden getoetst om te voorkomen dat ferritoriale ambi-
ties en valse hurnanitaire argumenten tot misbruik leiden van het
leerstuk van humanitaire interventie. Hoe dan ook, ethici hebhen
het vaak gemakkelijker humanitaire intervente te rechtvaardigen
dan de juristen die hun heil zoeken in het abselute karakter van de
staatssoevereiniteit. In elk geval moet worden va stgesteld dat we
nog ver weg zijn van de strikie voorwaarden en criteria die de rege-

ring graag zou zien. Vooralsmog lijkt er sprake van nogal wat wille-

keur. In het geval van de crisis in Kosovo vonden de tien lidstaten
van de NAVO die deelnamen aan de bombardementen ap Joegosla-
Vi hun optreden op grond van humanitaire gronden goed pelegiti-
meerd. Bij de daaraan voorafgaande veel grotere massamoard in
Rwanda keek de wereld de andere kant op.

Politiek primaat en miljtaire vrijheid

Zoals ulteengezet is het vraagstuk van de rechtvaardige oorlog of
het "t ad bellum " naar verhouding meer van politieke dan van mi-
litair-ethische aard. Bij het “ius in belle”, of wel het stelsel van regels
en gewoonten dat betrekking heeft op de manier waarop een gewa-
pende strijd wordt gevoerd, ligt de nadruk meer op het militair han
delen. Op het eerste gezicht betreft het dus meer een vraagstuk van
militaire ethiek dan van politicke ethiek. Zo'n standpunt behoeft
nuancertng. Het zijn immers politicke beslyitvormers die bepalen
aver welke middelen de knjgsmacht beschikt om het gevecht rﬂ
kunnen voeren. Daar blijfl het niet bij. Politieke besluitvormers ne-
men veelal ook beslissingen over grote lijnen met betrekking tot de
wijze van inzet van die wapens. Zo moesten alle lidstaten van de
NAVO in 1959 Hjdens de luchtacties tegen |oegoslavié in de Kosovo
crisis hun goedkeuring hechten aan de lijst van deelen die mochten
worden gebombardeerd, Elke lidstaat was in de positie een veto
over doelen uit te spreken. Het wekt dan ook geen verbazing dat na
tr september 2001 de Verenigde Staten bij de aanval op Afghanis-
tan geen behoefie hadden aan een NAVO-operate, hoewel voor de
eerste keer in de geschiedenis het zogenaamde bijstandsartikel g
van het bondgencotschap werd geactiveerd.

Voor militaire commandanten zal liet nigt altijd een pretje zijn als
politici de beslissende stem hebben aver de inzet van wapen-
systemen. Militairen zijn immers de deskundigen. Foliici blijven
echter hoe dan ool verantwoor-
delijk voor de politicke geval-
gen van de inzet van wapensen
worden in elk geval geach:

ook beter te overzien. Nochtans
zullen militairen zich vooral a-
ten leiden door overwegingen
van wat zij als militaire nood-
zaak beschouwen als hun pali-
ticke meesters eenmaal heblben
besloten een canflict uit te
vechten. De militaire noodzazk
heeft betrekking op de urgentie
de vijand te verslaan en een ei-
gen nederlaag te vermijden. Ui-
leraard met inachmeming van
de regels van het oorlogsrechl,
Het 15 begrijpelijk dat comman-
danten cen zo groot mogelijke
vrijheid van handelen beplei-
ten, Hoe meer zij aan restric-
ties zijn gebonden, hoe groter
de kans dat de tegenpartij daar
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zijn voordee] mee doet. Toch
zullen ze zich moeten houden
aan de deor de politiek be-
paalde richtlijnen. Dat geldt ui-
teraard ook bij vredesoperaties,

waarveor niet alleen het man- Dit jaar was duidelijk de meer-

daal, maar ook de regels wan- derheid van de commissie-
neer geweld mag worden aan- leden, vooral van de student-
gewend, pelitick worden leden en adviseurs bij de
bepaald. Toch hebben militai- beraadslagingen aanwezig.
ren zowel bij een gewapend In een zeer aangename sfeer
conflict als bij vredesoperaties, werden met name de

birmen de politiek gestelde verbeteringsmogelijkheden
grenzen, een grote mate van ei-  Op de gebieden van onderwijs
gereverantwoordelijkheid voor en onderzoeksfinanciering be-
dePluiten die zij in een sproken. De geplande interna-
operatiegebied nemen.. De mi- tionale conferentie over con-
litatr moet zell in staat zijn on- versie kreeg ook enige

der buitengewoon moeilifke welverdiende aandacht.

omstandigheden, waarbij men-

senlevens in het peding kun-

nen zijn, lastige afwegingen te maken. Dan tellen niet alleen
Haagse politicke richtlijnen, maar ook de regels en de gewoonlen
van het eerdergencemde “jus in bello”. De kern ervan vormi het be-
grip humaniteit. Het gaat dan om de wens nodeloos leed bij gevech:
ten te vermijden en non-combattanten te ontzien,

Proportionaliteit

Zoals eerder uiteengezet, liggen de minimumregels vast in het oor-
logs- en humanitair recht. Daar zijn alle militairen van alle partijen
steeds aan te houden. Wie dal niet doet pleegt een corlogsmisdrijf.
Daarnaast is er een aantal uitgangpunten. Heel belangrijk is het cri-
te van de proportionaliteit, Dat speelt overigens ook al een be-
lartgrijke rol in het eerder bespoken “ius ad bellum”, dat wil zeggen
bij de rechivaardiging om tiberhaupt ten strijd te trekken. Men be-
hoort zich eerst de vraag te stellen of het zware middel van het voe-
ren van oorlog proportioneel is met het oog op het te bereiken doel
Of kunnen de polineke doelen ook met minder zware middelen
worden bereikt. In het “ius in bello” geldt dat niet meer geweld mag
worden toegepast dan nodig om het doel te bereiken. Militair ge
weld dat overbodig leed veroorzaakt en op zich niet nodig is voor
het bereiken van het doel, bijvoorbeeld uit overwegingen van wraak,
is ontoelaatbaar. Daarnaast moet het geweld discriminatoir zijn. Bij
de keuze van het doelwit moet onderscheid worden gemaakt tussen
combattanten en non-combattanten. Het geweld mag dus niet zijn
gericht op onschuldige burgers. Als ten gevolge van corlogs-
handelingen toch burgers omkomen, dan mag dat in elk geval niet
zijn becogd, Het directe effect van geweld, namelijk het uitschalce-
len van de tegenstander is toelaatbaar, maar het indirecte effect van
die handeling, als gevolg waarvan toch anschuldige burgerslacht-
offers vallen, mag in elk geval niet zijn becogd. Fraaie mitgangspun-
ten in de boze werkelijkheid van gewapend confliet, maar nu de mi-
litaire praktijk.

Nieuwshrief Vredescentrum TUE

Naast een enkele terugblik op behaalde successen, zoals onder an-
dere de indrukwekkende opkomst van studenten bij hel keuze-
college Techniek, Vrede en Veiligheid met behulp van ‘attractieve’
gastdocenten, het verzamelen van reeds ver uitgewerkte voorstel-
len voor (promotiejonderzoek op het raakvlak van Techniek en
Viede en geslaagde uitgaven van het VredesTerts Periodiek, boog
men zich over de voorwaarden dic deze successen kunnen conti-
nueren £n, waar mogelijk, zelfs uitbreiden.

De zorgvuldige voorbereiding en organisatie van de hoogwaardige
trimestersymposia en lunchlezingen en een mogelijk gedeeltelijke
opname van deze in de collegereeks zou de toegankelijkheid van
deze waardevalle openbare eonferenties voor studenten kunnen
verhogen. Dit kan mogelijk bereikt worden, indien bepaalde data
van deze bijeenkomsten op het collegerooster afgestemd zouden
worden. In zekere zin komen dan ook - overeenkomstig hel uni-
versitaire ideaal - onderwijs en onderzoek dichter bij elkaar. Dit in
het kort het verslag van een inspirerende brainstormnamiddag.

Redactic

Wat is proportionaliteit precies? Lastig. Mogen bijvoorbeeld bij een
aanval op een grote stad als niet beoogd indirect effeet 1.000 of
5.000 burgerslachteflers vallen? Ook heeft een commandant hel
aantal slachtoffers onder zijn eigen eenheid mee 12 wegen.
Standaardantwoorden zijn niet te geven. Het hangt allemaal mede
af van de urgentie van het bereiken van het militaire doel. Dat kan
bovendien op tactisch en strategisch niveau aanmerkelijk verschil-
len. Een aanval op lokaal niveau kan bijvoorbeeld veel slachtoffers
vergen, maar daardoar kan op het hogere strategisch niveau het to-
tale aantal slachioffers beperkt blijven. Een juiste afweging vergt
kennis, beheersing, zergvuldigheid ter plaatse en vooral ook het
goed wegen van de gevolgen van het optreden.

Bij wat aanvaardbaar is spelen ook kwesties van strijdmiddelen en
strijdmethoden een belangrijke rol. Wat betrefi wapens leert de er
varing bijvoorbeeld dat landmijnen een non-discriminatoir karakter
hebben omdat ze onevenredig veel burgersiachiolfers vergen. Een
belangrijke reden voor de ontwikkeling van “slimme bommen” en
andere precisiewapens ligt juist in het discriminatoire karakter er-
van. Ze beogen met precisie het militaire doel wit te schakelen,
waardoor de zogeheten collarerale schade beperkt kan blijven. Bij
de strijdmethoden gaat het niet alleen om wapens en munitie-
soorten, maar om tactiek, Een lapijtbombardement is knap ver-
dacht, maar eigenlijk alleen toelaatbaar in een goed afgebakend ge-
bied met grote vijandige troepenconcentraties. Kerneentrales
mogen niet worden aangevallen vanwege de grote disproportionele
gevolgen,

De weerbarstige praktijk

IHelaas moet worden geconstateerd dat in de praktijk verschillende
verboden strijdmethoden de toepassing van het proportionaliteits-
beginsel frustreren. Wij kennen het verboden gebruik van mense-
lijke schilden. Het plaatsen van militaire middelen in de nabijheid
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Het bevorderen van vrede doc

E van burgers of civiele installaties. Het verboden vechten in burger-

kleding. Het rmaakt het voor de tegenpartij mocilijk steeds een
goed onderscheid te kunnen maken tussen combattanten en non-
combattanten. Toch is in het Haags Landoorlogsreglement en in ar-
tikel 4a van de Derde Conventie van Genéve vastgelepd, waaraan
bevoegde combattanten zich dienen te houden:
a ze staan onder bevel van gen persoon die verantwoordelifk is voor
het gedrag van zifn manschappen;
b ze dragen vaste uiterlijke kentekenen, meestal een uniform, waar-
mee z¢ zijn le onderscheiden van burgers;
¢ zedrogen hun wapens openlifk;
d ze gedragen zich en behoren zich te gedragen overeenkomstig het
ooriogsrecht,

Tal van milities lappen die regels aan hun laars. De prijs voor het
vervaagde onderscheid tussen combattanten en nen-combattanten
kan dan hoog uitvallen. In het gevecht overleven militairen imrmers
doordat zij de vijand eerder kunnen uitschakelen dan die hen. Als
combattanten er niet langer op kunnen vertrouwen dat mensen die
er uit zien als burgers zich vreedzaam zullen gedragen, is de nei-
ging groot, alleen al am redenen van puur lijfsbehoud in iedersen
een potentiéle vijand te zien. In de praktijk wordt soms pas duide-
lijk of er sprake is van vijandelijk intente als het bijna te laat is. Als
tegenmaatregel neigen militairen er dan toe het zekere voor het on-
zekere te nemen en het vuur te openen.

Bij een meer dan incidentele vervaging van het anderscheid tussen
combattanten en non-combattanten entstaan voor reguliere militai-
ren krachtige prikkels om het humanitaire - en oorlogsrecht terzijde
te schuiven. Het zal dan veel zelfbeheersing en tegenwoordigheid
van geest vergen om weerstand te bieden aan het gevoel van eerst
schieten en pas daarna vragen stellen, Toch is dat juist wat van een
respectabel militair mag worden verwacht, Het lastige van de mili-
taire ethick is dat militairen onder zeer moeilijke omstandigheden,
waarin chaos, onzekerheld, gevaar, geweld en stress zich voordoen,
hoge morele waarden moeten zien loe te passen. Moraliteit moet
samengaan met militaire professionaliteit. Dat heeft veel van doen
met karaktervorming en beheersing en dat leer je niet met een
trukendoos. Het vergt grondige bezinning op de uvitoefening van
het militaire beroep door militairen, zowel met be trekking tot de ge-
volgen van het handelen jegens collega’s alsook naar derden. Het
Bureau voor Ethiek en Krijgsmacht tracht daaraan een bijdrage te leve:
ren, niet alleen door publicatie van een boek, ook doar andeniis in
militaire ethick en het verzorgen van dilemmatrainingen. Het zal
daarmee niet altijd ellende en ragiek kunnen voorkomen, Als ze
dic met aangeboden middelen kan beperken, is dat belangrijke

winst, zowel voor de militair zelf, als voor de omgeving waarmee hij
te maken heeft,

Drs, JLH. van der Meijden,

De schrijver is verbonden met het Bureau voor Ethiek en Krijgsmacht van
het ministerie van Defensie. Deze bijdrage is een weergave van een lunch.
lezing ap 19 juni 2003,

Kieuwsbrief Vredescentrum TUE

Aansluitend op de bijdrage van Van der Meijden zal ik mij
voornamelijk richten op de aspecten van de inzet van het
luchtwapen in relatie tot humanitair oorlogsrecht en ethiek.
Ik wil hier graag een link leggen met de doelstellingen van
het Vredescentrum. Deze doelstelling past één op €én op
mijn thema.

Het grote verschil met vroeger

Ik zal in dit artikel een korte toelichting geven op het humanitair
oorlogsrecht, zoals Van der Meijden heeft uileengezet.Vervolgens
zal ik een aantal aspecten van de inzet van het luchtwapen behande-
len en tenslotie zal ik een aanzel geven tot discussie en vragen rond
ethiek en de toepassing door militairen in de praktijk,

De reden dat militairen zich steeds vaker bezig houden met het hu-
manitair oorlogsrecht ligt in de gewijzigde taakstelling van deﬂ
krijgsmacht. Het inzetspectrum van de krijgsmacht is vele ma
complexer dan ten tijde van de Koude Oorlog. Nu moet bij vredes-
operaties soms binnen enkele minuten een totaal verschillende
reactie worden gepeven op naderende onbekenden, het ene mo-
ment komt een rebel behangen met wapens op je af en het vol-
gende een moeder met vier kinderen die op zoek is naar voedsel.
De inzet bij vredesoperaties is vele malen complexer dan het oude
vijanddenlken met de hoofddreiging uit het costen,

Ook de rol van de media is hierbij belangrijk. Politici en militairen
zijn zich bewust van het CNN effect bij het thuisfront. Als er iets uit
de hand loopt of verkeerd uitpakt is het dezelfde avond nog op TV
te zien: beelden van wat vader, zoon of echtgenoot moeten door-
staan of misschien wel mede hebben veroorzaakt. Dit legt een grote
nadruk op "transparantie” bij de inzet van het militaire apparaat.

Principes van het humanitair oorlogsrecht bij de inzet van
het luchtwapen

Bij inzet van militaire middelen in de toepassing van “gelegitinmgiy
geweld” moet onderscheid worden gemaakt maken tussen burgers
en militaire objecten. Burgers zijn altijd beschermd maar ook tegen
militaire objecten moet geweld beheerst en beperkt zijn. Zowel wat
betreft wapenkeuze als wapeninzet, teneinde onnodig lijden te voor-
komen. Onder alle omstandigheden moeten beschermende en be-
schermde emblemen en objecten gerespecteerd worden. Het doel
van het humanitair corlogsrecht is het beschermen van hen die niet
(meer) vechten. Dit alles omwille van de menselijkheid.

Wanneer een corlogscampagne met de luchtmacht wordt ontwik-
keld, worden keuzes gemaakt tijdens de planningsfase en tijdens de
uitvoering daarvan. In het planningsproces worden doelen geident-
ficeerd en bekeken op aspecten van het humanitair corlogsrecht. Is
het een legitiem doel, is het een militair object® Ook worden verbo-
den doelen aangegeven teneinde deze te kunnen respecteren. Hier
spelen politieke, strategische en tactische aspecten een rol. Vooral
wanneer objecten zowel militair als civiel gebruik kennen. De keu.
zes die gemaakt worden kunnen achterafl worden bekritiseerd door
juristen: het “ius post bellum”. Commandanten en individuele mili-
tairen kunnen ter verantwoording worden Eeroepen om te motive-
ven waarom ze een bepaalde keuze hebben gemaakt,
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Deze keuzes worden beinvioed doer opleiding en ervaring maar
ook door een bezinning vooral op ethische waarden, op grond van
et humanitair oorlogsrecht. De militair kan hier voor dilemma's
komen te staan. Bewustwording van tevoren zal deze keuzes wel-
licht niet gemakkelijker maken maar wel meer verantwoord. Uilein-
delijk zal de vlieger zelfl zijn doel moeten herkennen. Niet ieder
land of individu maakt dezelfde keuzes. Fen belangrijke rol spelen
hierbij de factoren van inviced op het doelkeuze proces. Doar de V5
wordt het model van kolonel Warden aangehangen waarbij als eer-
ste doelen de politieke leiding van ecn tegenstander wordt beooged,
vervolgens zijn industrie en infrastructuur en als laatste pas de
sirijdkrachten. Mims inziens het tegenovergestelde van de principes
van het humanitair corlogsrecht.

Naast deze keuzes wordt inzet ook nog bepaald door weersin-
vlegden, elektronische fouten in een wapen of programmesrfouten
hi‘ invoeren van gegevens in een “slimme” bom. Oak elektro.
nica kan het begeven. Al deze factaren worden zo goed mogelijl af-

gewogen om le voorkomen dat ongewense nevenschade ontstaal

De uitvoering en de ethiek daarhij

Zoals gezegd is de vlieger (of de tankecommandant) verantwoorde-
lijk voor zijn handelen. Dit is nog te begrijpen wanneer de vlieger
ziin doel zell kan zien. maar hoe zit het met het inzetten van bom-
men op een bepaalde codrdinaal of gehinderd door wolken? Wat in-
dien een lid van de "Special Forces” zijn laser-pointer op een doel
richt en de viieger niet weet wat het is? Wie is dan verantwoordelijk?
Door toename van de technische hulpmiddelen is de viieger mel
meer alléen afhankelifk van 2in blote cog, maar hulpmiddelen zo-
als infra - rood en een doelzockende camera zin hem behulpzaam.
Hierdoor is hij beter in staat om onderscheid te maken tussen bur-
ger en militaire objecten. Grondregel i1z en blijft, val geen burger-
objecten aan en vermijd schade.

Een van de aspecten die zowel bij het Joegosiavié tribunaal als bij
het Statuiit van het Internationale Strafhol spelen, is het begnp
*Command Responsibility”. Ben je als commandant bereid je per-
soneel te wijzen op hun verantwoordelijkheden, kun je ze vol-
doende keuzevrijheid geven en geel je ze hel vertrouwen mee dal
verantwoorde keuzes gerespecteerd worden? Deze ethische vragen
komen ook op het individuele viak naar voren. Ben je als individu
bereid om je verantwoordelijkheid te nemen en veranbwoordelijk-
heid af te lepgen? Het maakt niet uit of je wordt ingezet als viieger,
tankcommandant of soldaat in een gevechtsopstelling,

Vragen

Dezelfide vragen leg ik ook voor aan u als lezer, ingemenrs (al of niet in de
dop). Waar ligt uw ethische verantwoordelijldieid? Moeten we wel al-
les antwikkelen wat er is uitgevonden? Moeten we de goedkoopste
wapens maken zonder beveiligingsmechanismen? Moeten we wel de
grootsie klap voor het minste geld willen hebben?

Tenslotte wil ik u een aantal vragen voorleggen om over na te den-
ken, mede in het licht van de deelstelling van het Viedescentrum:

Verlagen slimme wapens de oorlopsdrempel en hoe zit dat dan met

Nieuwsbrief Vredescentrum TUE

endiikifabag

arme landen (een kapmes in Rwanda kostte maar een paar centen)?
Wraagh u zich wel eens af of de ontwikkeling, aanschaf, invoering
van gen nieuw wapen, een nieuw muddel of een niewwe methode
bij de inzet daarvan, in strijd kan zijn met de bepalingen van het
humanitair corlegsrecht (zoals verwoord in art 36 Aanvullend Pro-
tacel [ bij de Convennes van Genéve? [s de deelstelling van her Vredes-

centrum ook een indiadnele verantwoordelijkheid?
The sky is the hinit but not unlimited!

Hendrik Faber,
De schrifuer is liitenant-kolonel bij de Nederlandse Luchtimacht, Deze
bijdrage is een weergave van den lunchlezing op 19 juni 2003
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Op donderdag 19 juni 2003 vonden onder bovenstaande Litel
lunchlezingen plaats van Drs. Jan van der Meijden en Ltkol,
Hendrik Faber. Het is niet mijn bedoeling de lezingen en de dis-
cussie daarna hier te rapporteren, De lezing van Van der Meijden
zat zeer goed in elkaar en was gebaseerd op ethiek in het alge-
meen en de grenzen daarvan in het militaire bedrijf. De lezing
van Faber, die uitblonk door de mooie presentatie, ging vooral
over de ethische keuzes waar de militair in het veld zich voor ge-

steld ziet. In beide lezingen kwamen interessante raakvlaklen tus-

sen ethiek en andere disciplines naar voren. Deze zijn de aanlei-

ding voor hel onderhavige artikel.

Het primaat van het internationaal recht

Van der Meijden meldde, dat ethiek en internationaal recht op ge-
spannen voet kunnen staan, Het internationaal recht is voor een
groot deel verankerd in het Huandvest van de Verenigde MNaties en
daardoor leunt het zwaar op het principe van de soevereiniteit van
nationale staten. Ingrijpen in situaties waarin mensenrechten
worden geschonden binnen een staat, wordt door de regels van
liet internationaal recht daarom moeilijk of onmogelijk gemaakt.
Daarom zouden afwijkingen van het internationaal recht ethisch
verantwoord kunnen zijn. De inval in Irak, bijvoorbeeld, was in
strijd met het internationaal recht. want niet gesanctioneerd door
de Veiligheidsraad van de Verenigde Natics, maar volgens de voor-
standers gerechivaardigd omdat de oorlog een eind maakte aan
cen wreed en gewelddadig regiem.

Deze redenering is uiterst gevaarlijk en misleidend. De regels van
het internationaal recht zijn eenduidig. die van de ethiek in de in-
ternationale verhoudingen zijn dat helaas aller-minst. Het toepas.
sen van ethische overweginzen is peen objec-
tieve aangelegenheid: de beoordeling van welke
situaties getolereerd zouden kunnen worden
en welke niet, hangt in hoge mate al van de po-
litieke instelling van de beoordelaar en van zijn
militaire sterkte. Bovendien is de ethische be-
cordeling miet te scheiden van de politicke en
militaire belangen van de staat of de staten van
de beoordelaars. In het geval van [rak, bij-voor-
beeld. ging het zeker niet alleen om de elunina-
tie van een vreselijke diclator, maar natuurlijk
ook om de controle over de productic en ver-
koop van olie #n over de machtsverdeling in
het Midden-Dosten. Een zowel ethische als ju-
ridische grond voor de oorlog legen Trak be-
stond wit de veronderstelde aanwezigheid van
massavernietigingswapens (mvw). De Veilig-
heidsraad wilde terecht niet ingrijpen voordal
die aanwezigheid door de wapeninspecteurs
zou zijn vastgesteld. De VS en Grool-Brittannié
weigerden daarep te wachten. Het feit, dat de
myw's nog altijd niet zijn gevonden (ik schrijl
dit op 18 juli 2003) haalt de rechtvaardiging van

Nieuwsbrief Vredescentrum TUE

de oorlog volledig onderuit en bevestigt, dat het ging om het op-
leggen van de Pax Americana.

Mensenrechten via de VN

Het #ou zeker loe te fuichen zijn, indien mensenrechien beter be-
veiligd zouden kunnen worden en schendingen ervan niet als bin-
nenlandse aangelegenheden eindeloos zouden kunnen worden
voortgezel. De enige weg om dit te bereiken loopt langs de Vere-
nigde Naties. Niet omdat de VN ideaal functioneren, verre van dat.
Bureancratie en politieke onenigheden tussen staten dreigen de
¥N vaak te verlammen. Maar dit neemt miet weg, dat er eenvou-
digweg geen ander orgaan bestaat waaraan een wereldwijd gezag
kan worden toegekend. Alleen door de VN gesanctioneerd (econo-
misch of muilitair) imgrijpen kan aan de verdenking van motivatie
door nationale eigenbelangen ontkomen, Daarom dient het IH
nationaal recht strikt gehandhaafd te worden. Een betere beve
ging van mensenrechten binnen staten zou mogelijk moeten wor-
den deor een hierop gerichte aanpassing van het Handvest van de
VN met volstrekt heldere en eenduidige regels. Ook anders her-
vormingen van de VN dienen te worden nagestreefd, met name
betrelfende de samenstelling van de Veiligheidsraad en de verte-
genwoordiging van de internationale gemeenschap in de VN in
het algemeen, Maar het gaat le ver om in hel kader van dit stuk
daar nader op in te gaan. Totdat de regels zijn aangepast zullen we
het meeten doen met de regels zoals ze nu zijn

Het dilemma van de “slimme wapens”
Fen: bweede raakvlak van ethiek en een andere discipline kwam
naar voren in de lezing van Faber. Hij besprak ondermeer de ver-

schillen tussen verschillende typen wapens: sommige wapens 2ijn
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onnauwkeurig, maken veel burgerslachtoffers en richten veel on-
bedoelde schade aan. Bij andere, meer geavanceerde wapens,
denk aan de zogensemde "slimme bommen”, is dit veel minder
het geval. Hieraan verbond Faber de vraag of ge-avanceerde tech-
nologie er toe kan leiden, dat de drempel voor militair geweld
wordt verlaagd.

Op zich een interessante vraag, maar ook een enigszins mislei-
dende vraag. Indien het ons doel is een humanitaire wereld te be-
varderen en daarom ellende als gevolg van alle soor-ten geweld uit
te bannen, dan gaat het niet om drempels als zodanig, maar om
een bredere analyse van mogelijk geweld. Een lagere drempel be-
tekent een hogere waarschijnlijkheid. In de statistiek hanteert
men het begrip "verwachtingswaarde”, dit is de waarschijnlijkheid
vangen gebeurtenis vermenigvuldigd met een maat voor het ef-
fecM@an. De verwachtingswaarde van een bepaalde mate van ver-
woesting door wapens zou vanuit een humanitair gezichtspunt

Voorgeschiedenis

WILPF werd op 28 april 1o15
opgericht in Den Haag, op een
internationale vredesconferentie
georganiseerd door prominente
vrouwen uit de Intemationale
Alliantie voor Vrouwenkiesrecht
{International Suffrage
Alliance]. Deze vrouwen zagen
een connectie lussen de sirijd
voor gelijke rechten en de strijd
voor vrede. et analyseren van
de oorzaken die aan corlog ten
grondslag liggen en het elimine-
ren van die oorzaken behoren
tot de doelstellingen van
WILPF. WILPF heefl nationale
secties in ruim 40 landen in alle continenten. et internationale
werk wordt gecobrdineerd door haar kantoren in Genéve en NewYork.
Vrede kan niet bestaan waar er een kloof is tussen arm en rijk en
waar macht zo ongelijk is verdeeld, waar afschrikking met (nucle-
aire) wapens, wapenexport en militarisering de belangrijkste mid-
delen lijken in de sirijd om macht en ter bescherming van economi-
sche belangen. WILPF werkt op geweldloze wijze aan verandering
van deze structuren. Sinds de oprichting van de Verenigde Naties is
de band russen de VN en WILPF van groot belang, als bron van in-
formatie en als kanaal om invloed uit te oefenen, WILPF promoot
het werk van de Organisatie voor Veiligheid en Samenwerking in
Europa (OVSE). In de voetsporen van onze voormoeders is deel-
name van vrouwen bij vredesonderhandelingen en aanwezigheid
op besluitvarmende posities een belangrijke deoelsielling.

In 1899 en 1907 waren er reeds vredesconferenties op regeringsni-
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peminimaliseerd moeten worden. Drempelverlaging door de
keuze van een nieuw wapen kan dus in vergelijking met het ge-
bruik van oude wapens een relatiefl goede zaak zijn, indien het el-
fect ervan zodanig is, dat er vrijwel geen burgerslachtoffers vallen
en onbedoelde schade wordt voorkomen. Een voorbeeld om dit
punt nog iets verder toe te lichten wordt aangereikt door de kern-
wapens. Het gebruik van nucleaire wapens, dat van strategische
kernwapens in het bijzonder, heeft een zeer hoge drempel, is dus
uiterst onwaarschijnlijk. Maar het effect van dat gebruik is wel-
haast onbegrensde verwoesting en ellende. Daardeor is de
verwachtingswaarde van dood en verwoesting zeker niet klein.
Dus is er ondanks de hoge drempel alle reden om kernwapens de
wereld it te helpen.”

Piet Schram.
Dit artikel is een reactie op de bijdragen van Van der Meijden en Faber

veau gehouden, Toen de voorgenomen regeringsconferentie van
1915 werd geannuleerd, besloot een aantal vrouwen van de [AvV on-
der wie dr. Aletta Jacobs en Jane Adams, dat dit een reden te meer
wag om als vrouwen een internationale vredesconferentie te beleg-
gen: juist nu politici en regeringsvertegenwoordigers formeel niet
meer communiceerden omdat ze 'in oorlog’ waren met elkaar.
Meer dan duizend vrouwen uit 12 landen kwamen bijeen, uit
vorlogvoerende en neutrale landen. Het Yredespaleis was te klein
dus weken ze uit naar de dierentuin! Het congres nam 2o resolu-
ties aan. Deze resoluties vormden het uitgangspunt voor een plan
voor permanente vrede: concrete voorstellen zoals een voortdu-
rende bemiddeling door een conferentie van neutrale landen waar-
bij de bezette landen om voarstellen werden gevraagd en tegelijker-
tijd voorstellen voor vrede werden gedaan.

Zeven afgevaardigden van de LAvY, waaronder Aletta Jacobs, be-
zochten met dit 'vredesplan’ 14 landen. Zij spraken o.a. met presi-
dent Wilson. Jane Adams en Emily Green Balch ontvingen de No-
belprijs voor de vrede in respectievelijk 1931 en 1946. Bemiddeling,
is een onveranderde doelstelling van WILPF gebleven: partijen bij
elkaar brengen en houden en tegelijk invioed uitoefenen via de for-
mele kanalen zoals regeringen en de VM. Tegenwoordig gebeurt dat
vooral als participant in nationale en internationale netwerken.
WILPF-internationaal organiseerde sinds 1920 vele ‘factfinding
missions’ naar cc-nl'li:tgehieden, in het voorjaar van 2002 nog een
‘solidarity mission’ naar Palestina, De WILPF-secties van Palestina,
Israel en Libanon hebben gedurende alle jaren contact met elkaar
gehouden. Er zijn talloze verklaringen opgesteld en verstuurd naar
de VN en de politiek in het kader van mensenrechten, entwape-
ning, conflictpreventie, duurzame ontwikkeling en een rechtvaar-
dige verdeling van welvaart en hulpbronnen.

Lees verder op pagina 18
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The Hague, 13 June 2000
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FRO~SCUTOR’S REPCRT ON TUE NATO BOMBING CAMIAIGN

As announced in her address to the UN Security Council on Friday 2 June, 2000, the
Prosecutor, Carla Del Ponte, has decided not to open a criminal investigation into any aspect
of NATO's 1999 air campaign against the Federal Republic of Yugoslavia.

. Since mid-1999 various complaints, allegations and a considerable body of information, have
been submitted to the Prosecutar’s Office concerning allegations that NATO, or more
accurately NATO personnel and leaders, may have committed crimes falling within the
jurisdiction of the Tribunal during the NATO air campaign.

The complaints, allegations and supporting material were received from a number of sources,
including academic writers, lawyers acting on behalf of the Federal Republic of Yugosiavia,
and a Russian Parliamentary Commission. The Federal Republic of Yugosiavia also submitted
a substantial amount of material concerning particular incigents. 11 24ditici, 2 rnumber of
reports and commentaries on the bombing campaign have cezn published py human rights
organisations and others, including the recent Amnesty Intzrnational report.

in May 1999, the former Prosecutor, Justice Louise Arbour, established a working group
within her Office to examine and assess all complaints, allegations and the accompanying
material. This team comprised military lawyers, military analysts, prosecuting attorneys and
other experts. The work of the group continued under Prosecutor Del Ponte, Following its
creation, the team assessed all new allegations and material on its arrival in the Prosecutor’s
Office. The analysis of the material has taken many months, and has involved an
examination of all facts and a detailed legal analysis of all aspects inveiving the Tribunal's
= jurisdiction.

Since the International Tribunal has jurisdiction over all potential w=r crimes in the former
Yugoslavia, the former and current Prosecutors considered that it was their ubligatien and

-asaonsibility, as independent Prosecutors, to assess the complaints and allegations.
In this regard, Article 18.1 of the Tribunal's Statute provides:

The Prosecutor shall initiate investigations ex officio or on the basis of information obtained
from any source, particularly from Governments, United Nations organs, intergovernmental
and non-governmental organizations. The Prosecutor shall assess the information received or
abtsined and decide whether there is sufficient basis to proceed.

As part of the assessment, the Prosecutor's team also conducied 2+ extensive review of all
information released into the public domain by NATO concerning 3 krozc range of attacks on
tzrgets in Kosovo and throughout Serbia. When guestions arose about specific incioets
which were not fully explained in available sources, NATO was given the opportunity to
respond, and NATO provided some further information. The resulting body of all assembled
information, some of it very detailed, was then collated, allowing each incident or allegation
to be analysed in terms of international humanitarian law, particularly the requirements of

http://www.un.org/icty/pressreal/p510-e.htm 14-6-2000
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the law concerning modern air warfare. i

'r:‘:r”;'::;:?ned, the Prosecutor has announced her conclusion, following a full consideration of
all s HSS_Essment, that there is no basis for opening an investigation into any of the

€gations or into other incidents related to the NATO air campaign. Although some mistakes
Were made by NATO, the Presecutor is satisfied that there was no deliberate targeting of
civilians or unlawfy| military targets by NATO during the campaign.

It is not the Prosecutor's normal policy to make public the details about investigations or
_allegatians received but not investigated. Standard practice is to comment only about
indictments that have been made public. Even then, any comment by the Prosecutor outside
the courtroom must be extremely limited. The Prosecutor considers that individuals against
whom allegations are made should, under normal circumstances, be entitled to the
presumption of innocence. The good reputation of innccent persons would undoubtedly be
damaged by public disclosuie that they are being investigated for serious crimes. For this
reason, in the absence of any indictment, which would provide an opportunity for such
persons to defend their name, it is not proper to divulge details of who may be under
investigation by the Prosecutor. The NATO air campaign, however, does not raise such
considerations and there has already been much public debate about the allegations. The
Prosecutor considers that in this situation, quite unforeseen when the Tribunal came into
= existence, she should take the unusual step of making her reasoning public,

The report upon which the Prosecutor has based her conclusion is now publicly available.

% e e
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al Report to_the Prosecutor by the Committee Established to Review the NATO

Bombing Campalgn Agalnst the Federal Republic of Yugoslavia
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Use of Depleted Uranium Projectiles
Use of Cluster Bombs

Legal Issues Related to Target Selection

a. Overview of Applicable Law

b. Linkage Between Law Concerning Recourse to Force and Law Concerning
How Force May Be Used
c. The Military Objective

. The Principle of Proportlonality

Casualty Figures
General Assessment of the Bombing Campaign

Specific Incidents )
i, The Attack on a Civillan Passenger Train at the Grdelica Gorge on 12/4/99
ii. The Attack on the Djakovica Convoy on 14/4/99
iii. The Attack on the RTS {Serbian Radlo and TV Statlon) in Belgrade on 23/4/99
iv. The Attack on Lhe Chinese Embassyon 7/5/99
v. The Attack on Korisa Village on 13/5/99

Recommendations

1 Background and Mandate

_ The North Atlantic Treaty Organization (NATO) conducted a bombing campaign against

the Federal Republic of Yugoslavia (FRY) from 24 March 1999 to 9 June 1999, During
and since that period, the Prosecutor has received numerous requests that she
investigate allegations that senlor political and military figures from NATO countries
committed serlous violations of International humanitarian law during the campalgn,
and that she prepares indictments pursuant to Article 18(1) & (4) of the Statute.
Criticism of the NATO bombing campaign has Included allegations of varying weight: a)
that, as the resort to force was lllegal, all NATO actions were illegal, and b) that the
NATO forces deliberately attacked civillan Infrastructure targets (and that such attacks
were unlawful), dellberately or recklessly attacked the clvillan population, and
deliberately or recklessly caused excessive civillan casualties In disregard of the rule of
proportionality by trying to fight a "zero casualty” war for their own side. Allegations
concerning the "zero casualty" war Involve suggestions that, for example, NATO
aircraft operated at helghts which enabled them to avold attack by Yugoslav defences

hitp:/fwww.un.org/icly/p ressreal/mato061300.htm 25-08-00
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|:i‘“rl'il;f';e«t'.1;.n!:n.tl*s,", made it impossible for them to properly distinguish between military or
: an Objf-.'-::ts on the ground. Certain allegations went so far as to accuse NATO of
crimes against humanity and genoclde.

Article 18 of the Tribunal's Statute provides:

“The prosecutor shall initiate investigations ex officio or on the basis of
information obtzined from any source, particularly from Gavernments,
United Mations crgans, intergovernmental and non-governmental
organizations. The Prosecutor shall assess the information received or
obtained and decide whether there is sufficient basis to proceed".

On 14 May 99 the then Prosecutor established a committee to assess the allegations
and material accompanying them, and advise the prosecutor and Deputly Prosecutor
whather or not there is a sufficient basis to proceed with ari investigation into sorme or
all the allegations or into other incidents related to the NATO bombing.

4. 1In the course of its work, the committee has not addressed in detail the issue of the
fundamental legality of the use of force by NATO members against the FRY as, if such
activity was unlawful, it could constitute a crime against peace and the ICTY has no
jurisdiction over this offence. (See, however, paras 30 - 34 below). It is noted that the
legitimacy of the recourse to force by NATO is a subject before the International Court

of Justice in a case brought by the FRY against various NATO countries.

II Review Criteria

W

In the course of its review, the cominittee has applied the same criteria to NATO
activities that the Office of the prosecutor (OTP) has applied to the activities of other

actors in the territory of the former Yugoslavia. The committee paid particular heed to
the following questicns:

a. Are the prohibitions alleged sufficiantly well-established as violations of
international humanitarian law to form the basis of a prosecution, and does the
applicaticn of the law to the particular facts reasonably suggest that a violation of

these prohibitions may have occurred? and

b. upon the reasoned evaluation of the information by the committee, is the

information credible and does it tend to show that crimes within the jurisdiction
of the Tribunal may have been committed by individuals during the NATO
bormbing campgzigii ?

This latter question reflects the earlier approach in relation to Article 1B(1) of the Statute
taken by the Prosecutor when asserting her right to investigate allegations of crimes
committed by Serb forces In Kosovo (Request by the Prosecutor, Pursuant to Rule 7 bis) (B)
that the President Notify the Security Council That the Federal Republic of Yugaslavia Has
Failed to Comply With Its Obligations Under Article 29, dated 1 February 1999). The
threshold test expressed therein by the Prosecutor was that of "credible evidence tending to
show that crimes within the jurisdiction of the Tribunal may have been committed in
Kosova". That test was advanced to explain in what situation the prosecutor would consider,
for jurlsdlcticn purposes, that she had a legal entitlement to investigate. (As a carollary, any
investigation failing to meet that test could he said to be arbitrary and capriclous, and to fall
putside the Prosecutor’s manuaie). Thus formulated, the test represents a negative cut-off
point for investigations. The srasecutor may, in her discretion require that a higher threshold
be met before makina a positive decizion that there is sufficient basis to proceed under
Article 18(1). (In fact, in rejation to the situation on the ground in Kosovo, the Prosecutor
was in possession of a considerable body or evidence pointing to the commission of
widespread atrocities by Serb forces.) In practice, before deciding to open an investigation in
any case, the Prosecutor will also take into account a number of other factors concerning the
prospects for obtaining evidence sufficient to prove that the crime has been committed by an
individual who merits prosecution in the international forum.

gl
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iii. The Attack on the RTS (Serbian Radio and TV Station) in Belgrade on 23/4/99
iv. The Attack on the Chinese Embassyon 7/5/99
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V. Recommendations

I Background and Mandate

1. The North Atlantic Treaty Organization (NATO) conducted a bombing campaign against
the Federal Republic of Yugoslavia (FRY) from 24 March 1999 to S June 1999. During
and since that period, the Prosecutor has received numerous requests that she
investigate allegations that senior political and military figures from NATO countries
committed serious viclations of international humanitarian law during the carmpaign,
and that she prepares indictments pursuant to Article 18(1) & (4} of the Statute.

9. Criticism of the NATO bombing campaign has in~luded allegations of varying weight: a)
that, as the resort to force was illegal, all NATO actions were illegal, and b) that the
NATO forces deliberately attacked civilian infrastructure ta rgets (and that such attacks
were unlawful), deliberately or recklessly attacked the civilian population, and
deliberately or recklessly caused excessive civillan casualties in disregard of the rule of
proportionality by trying to fig ht a "zero casualty” war for their own side. Allegations
concerning the "zero casualty” war involve suggestions that, for example, NATO aircraft
operated at heights which enabled them to avoid attack by Yugoslav defences and,

http:// www.un.org/icty/pressreal/nato061300.htm 14-6-2000
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III Work Program

6. The committee has reviewed:

a. decuments sent to the OTP by persons or groups wishing the OTP to commence
investigations of leading persons from NATO countries,

b. public documents made available by NATO, the US Department of Defense and
the British Ministry of Defence,

c. documents filed by the FRY before the IC), a large number of other FRY
documents, and also the two volume compilation of the FRY Ministry of Foreign
Affairs entitled NATO Crimes in Yugoslavia (White Book),

d. various documents submitted bv Human Rights Watch including a |etter sent to
the Secretary General of NATO during the bombing campaign, a paper on NATOS
Use of Cluster Munitions, and a report on Civilian Deaths in the NATG Air
Campaign,

e. a UNEP study: The Kosovo Confiict: Cansequence for the Environment and
Human Settlements,

f. documents submitted by a Russian Parliamentary Commission,

g. two studies by a German national, Mr. Ekkehard Wenz, one concerning the
bombing of a train at the Grdelica Gorge and the other concerning the bombing
of the Djakovica Refugee Convoy,

h. various newspaper reports and legal articles as they have come to the attention
of committee members,

i. the response to a letter containing a number of questions sent ta NATO by the
OTP, and

j. an Amnesty International Report entitled "Collateral Damage" ar Unlawful
Killings? Violations of the Laws of War by NATO during Operation Allied Force.

7. It should be noted that the committee did not travel to the FRY and it did not sclicir
information from the FRY through official channels as no such channels existed during
the period when the review was conducted. Most of the material reviewed by the
committee was in the public domain. The committee has relied exclusively on
documents. The FRY submitted to the Prosecutor a substantial amount of material
concerning particular incidents. In attempting to assess what happened on the ground,
the committee relied upon the Human Rights Watch Report entitled Civifian Deaths in
the NATO Air Campaign and upon the documented accounts in the FRY Ministry cf
Foreign Affairs volumes entitled NATO Crimes in Yugoslavia, The committee also relied
heavily on NATO press statements and on the studies done by Mr. Ekkehard Wenz. The
information available was adequate for making a preliminary assessiment of incidents in
which civilians were killed or injured. Information related to attacks on objects vwhere
civilians were not killed or injured was difficult to obtain and very little usable
information was obtained.

8. To assist in the preparation of an Interim Report, a member of the Military Analysis
Team reviewed the documents available in the OTP at the time, that is, all those
referred to in paragraph 6 above except the FRY volumes entitled NATO Crimes in
Yugoslavia, the HRW report on Civilian Deaths in the NATO Air Campaign, the studies
by Mr. Wenz, NATO's response to the letter sent by the OTP to NATO, and the Amnesty
International Report, The analyst prepared: a) a list of key Incidents, b} a list of civilian
residential targets, c) a list of civilian facility targets, d) a ust of culturai property
targets, &) a list of power facility targets, f) a list of targets the destruction of which
might significantly affect the environment, and g) a list of communications targets.
Very little information was available concerning the targets in lists (b) through (g).

9. The committee reviewed the above lists and requested the preparation of a file
containing all available information on certain particular incidents, and on certain
target categories. (It should be noted that the use of the terms "target" or "attack” In
this report does not mean that in every case the site in question was deliberately struck

http://www.un.org/icty/ pressreal/nato061300.htm 14-6-2000
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by NATO. The terms are convenient shorthand for incidents in which it is alleged that
Particular locations were damaged in the course of the bombing campaign).

The key incidents and target categories were:

a. the attack on a civilian passenger train at the Grdelica Gorge - 12/4/99 - 10 or
mare civilians killed, 15 or more injured,

the attack on the Djakovica Convoy - 14/4/99 - 70-75 civilians killed, 100 or
more injured,

the attack on Surdulica, - 27/4/99 - 11 civilians killed, 100 or mere injured,
the attack on Cuprija — 8/4/99 - 1 civilian killed, 5 injured,

the attack on the Cigota Medical Institute - 8/4/99 - 3 civilians kiiled,

the attack on Hotels Baciste and Putnik - 13/4/99 - 1 civilian killed,

the attacks on the Pancevo Petrochemical Complex and Fertilizer Company —
15/4/99 and 18/4/99 - no reported civilian casualties,

the attack on the Nis Tobbace Factory - 18/4/99 - no reported civilian casualties,
the attack on the Djakovica Refugee Camp - 21/4/99 - 5 civilians killed, 16-19
injured,

the attack on a bus at Lu” ane - 1/5/99 39 civilians killed,

the attack on a bus at Pec - 3/5/99 - 17 civilians killed, 44 injured,

the attack at Korisa village - 13/5/99 - 48-87 civilians killed,

the attack on the Belgrade TV and Radio Station - 23/4/99 - 16 civilians killed,
the attack on the Chinese Embassy in Belgrade = 7/5/99 = 3 civilians killed, 15
injured,

attark on Nis City Centre and Hospital = 7/5/99 - 13 civilians killed, 60 injured,
attack on Istok Prison — 21/5/99 - at least 19 civilians killed,

attack o Belgrade Hospital - 20/5/99 - 3 civilians killed, several injured,
atteck on Surdulica Sanatarium - 30/5/99 - 23 killed, many injured,

attack on journalists convoy Prizren-Brezovica Road - 31/5/99 - 1 civilian killed
- 3 injured

t. attack on Belgrade Heating Plant = 4/4/99, - 1 killed,

u. attacks on Trade and Industry Targets.

R e D o
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10, On 23 July 1999, each committee member was provided with a binder including all
available material. The committee members reviewed material in the binders.

11, In addition to reviewing factual information, the committee has also gathered legal
materials and reviewed relevant legal issues, including the legality of the use of depleted
uranium projectiles, the legality of the use of cluster munitions, whether or not the bombing
campaign had an unlawfully adverse impact on the environment, and legal issues related to
target selection.

12. The committee prepared an interim report on the basis of its analysis of the legal and
factual material available and this was presented to the Prosecutor on 6 December 1999, At
the direction of the Prosecutor, the committee then further updated the incident list and
prepared a list of general questions and questions related to specific incidents. A letter
enclosing the questionnaire znd incident list was sent to NATO on 8 February 2000, A general
reply was received on 10 May 2000.

13. It has not been possible for the committee to look at the NATO bombing campalign on a
bomb by bomb basls and that was not its task. The committee has, however, reviewed public
information concerning several incidents, Including all the more well known incidents, with
considerable care. It has also endeavored to examine, and has posed questions to NATO,
concerning all other incidents in which it appears three or more civillans were killed.
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In conducting its review, the committee has focused primarily on incidents in which civilian
deaths were alleged and/cr confirmed. The committee reviewed certain key incidents in
depth for its interim report. These key incidents included 10 incidents in which 10 or more
CW“!HH? were killed. The review by Human Rights Watch revealed 12 incidents in which 10 or
more civilians were killed, ail of the incidents identified by the committee plus two additional
!r}cidents: a) the attack on the Aleksinak "Deligrad" military barracks on 5/5/99 in which 10
civilians were killed and 30 wounded (a bomb aimed at the barracks fell short), and b) the
attack on a military barracks in Novi Pazar on 31/5/99 in which 11 civilians were killed and
23 wounded (5 out of 6 munitions hit the target but one went astray). The committee’s
review of incidents in which it is alleged fewer than three civilians were killed has been
hampered by a lack of reliable information.

IV Assessment

A. General Issues

i. Damage to the Environment

14. The NATO bombing campaign did cause some damage to the environment. For instance,
attacks on industrial facilities such as chemical plants and oil installations were reported to
have caused the release of pollutants, although the exact extent of this is presently
unknown. The basic legal provisions applicable to protection of the envirenment in armed
conflict are Article 35(3) of Additional Protocol I, which states that *[i]t Is prohibited to
employ methods or means of warfare which are intended, or may be expected, to cause
widespread, long-term and severe damage to the natural environment’ and Article 55 which
states:

1. Care shall be taken in warfare to protect the natirral environment against
widespread, long-term and severe dumage. This protection includes a prohibition
of the use of methods or means of warfare which are intended or may be
expected to cause such damage to the natural environment and iherehy to
prejudice the health or survival of the population.

2. Attacks against the natural environment by way of reprisals are prohibited

15. Neither the USA nor France has ratifled Additional Protocol I. Article 55 may,
nevertheless, reflect current customary law (see however the 1996 Advisory Opinion on the
Legality of Nuclear Weapons, where the International Court of Justice appeared to suggest
that it does not (ICJ Rep. (1996), 242, para. 31)). In any case, Articles 35(3) and 55 have a
very high threshold of application, Their conditions for application are extremely stringent
and their scope and contents imprecise. For instance, it is generally assumed that Articles 35
(3) and 55 only cover very significant damage. The adjectives ‘widespread, long-term, and
cevere’ used in Additional Protocol I are joined by the word ‘and’, meaning that it is a triple,
cumulative standard that needs to be fulfilled.

Consequently, it would appear extremely difficult to develop a prima facie case upon the
basis of these provisions, even assuming they were applicable. For instance, it is thought that
the notion of ‘long-term’ damage in Additional Protocol I would need to be measured in years
rather than months, and that as such, ordinary battlefield damage of the kind caused to
France in World War I would not be covered.

The great difficulty of assessing whether environmental damage exceeded the threshold of
Additional Protocol 1 has also led to criticism by ecologists. This may partly explain the
disagreement as to whether any of the damage caused by the oil spills and fires in the
1990/91 Gulf War technically crossed the threshold of Additivia! Pratocol L.

1t is the committee’s view that similar difficulties would exist in applying Additional Protocol I
to the present facts, even if reliable environmental assessments were to give rise to
legitimate concern concerning the impact of the NATO bombing campaign. Accordingly, these
effects are best considered from the underlying principles of the law of armed conflict such as
necessity and proportionality.
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16. The conclusions of the Balkan Task Force (BTF) established by UNEP to look into the
Kosovo situation are:

"Qur findings indicate that the Kosovo conflict has not caused an environmental
catastrophe affecting the Balkans region as a whole.

Nevertheless, pollution detected at some sites is serious and poses a threat to
human health.

BTF was able to identify environmental ‘hot spots’, namely in Pancevo,
Kragujevac, Novi Sad and Bor, where immediate action and also further
maonitoring and analyses will be necessary, At all of these sites, environmental
cuntamination due to the consequences of the Kosovo conflict was identified.

Part of the contamination identified at some sites clearly pre-dates the Kosovo
conflict, and there is evidence of long-term deficiencies in the treatment and
storage of hazardous waste.

The problems identified require immediate attention, irrespective of their cause,
if further damage to human health and the environment is to be avoided."

17. The OTP has been hampered In its assessment of the extent of environmental damage in
Kosovo by a lack of alternative and corroborated sources regarding the extent of
environmental contamination caused by the NATO bombing campaign. Moreover, it is quite
possible that, as this campaign occurred only a year ago, the UNEP study may not be a
rzliable Indicator of the long term environmental consequences of the NATO bombing, ==
accurate assessments regarding the long-term effects of this econtamination may not yet ns
practicable.

1t is the opinion of the committee, on the basis of information currently in its possession, that
the environmental damage caused during the NATO bombing campaign does not reach the
Additional Protocol I threshold. In addition, the UNEP Report also suggests that much of the
environmental contamination which Is discernible cannot unambiguously be attributed to the
NATO bombing.

18. The alleged environmental effects of the NATO bombing campaign flow in many cases
from NATO's striking of legitimate military targets compatible with Article 52 of Additionali
Protoczol I such as stores of fuel, Industries of fundamental importance for the conduct of war
and for the manufacture of supplies and material of a military character, factories or plant
21,2 manufacturing centres of fundamental importance for the conduct of war. Even wher
targeting admittedly legitimate military objectives, there is a need to avoid excessive long-
term damage to the econamic infrastructure and natural environment with a consequential
adverse effect on the civilian population. Indeed, military objectives should not be targeted if
the attack is likely to cause collateral environmental damage which would be excessive in
relation to the direct military advantage which the attack is expected to produce (A.P.V.
Rogers, "Zero Casualty Warfare," IRRC, March 2000, Vol. 82, pp. 177-8).

19. It is difficult to assess the relative values to be assigned to the military advantage gained
and harm to the natural environment, and the application of the principle of proportionality is
mare easily stated than applied in practice. In applying this principle, it is necessary to
assess the importance of the target in relation to the incidental damage expected: if the
target is sufficiently Important, a greater degree of risk to the environment may be justified.

20. The adverse effect of the coalition air campaign in the Gulf war upon the civilian
infrastructure prompted concern on the part of some experts regarding the notion of "military
objective." This has prompted some experts to argue that where the presumptive effect of
hostilities upon the civilian infrastructure (and consequently the civilian population) Is grave,
the military advantage conferred by the destruction of the military objective would need to
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E: ii?f;:: (see below, paras. 40-41). Similar considerations would, in the committee’s view,

bl ed where the grave threat to the civillan infrastructure emanated instead from

o IVe environmental harm resulting from the hostilities. The critical guestion is what kind
environmental damage can be considered to be excessive. Unfortunately, the customary

rule of proportionality does rot include any concrete guidelines to this effect.

21. The military worth of the target would need to be considered in relation to the
c1rcymstances prevailing at the time. If there is a choice of weapons or methods of attack
available, a commander should select those which are most likely to avoid, or at least
minimize, incidental damage. In doing so, however, he is entitled to take account of factors
such as stocks of different weapons and likely future demands, the timeliness of attack and
risks to his own forces (A.P.V. Rogers, ibid, at p. 178). Operational reality is recognized in the
Statute of the International Criminal Court, an authcritative indicator of evolving customary
international law on this point, where Article 8(b){iv) makes the infliction of incidental
environmental damage an offence only if the attack is launched intentionally in the
knowledge that it will cause widespread, long-term and severe damage to the natural
environment which would be clearly excessive in relation to the concrete and direct overall
military advantage anticipated. The use of the word "clearly’ ensures that criminal

responsibility would be entailed only in cases where the excessiveness of the incidental
damage was obvious,

22, Taken together, this suggests that in order to satisfy the requirement of proportionality,
attacks against military targets which are known or can reasonably be assumed to cause
grave environmental harm may need to confer a very substantial military advantage in order
to be considered legitimate. At a minimum, actions resulting in massive environmental
destruction, especially where they do not serve a clear and important military purpose, would
be questionable. The targeting by NATO of Serbian petre-chemical industries may well have
served a clear and important militarv purpose,

23. The above considerstions aiso suggest that the requisite mens rea on the part of a
commander would be actual or vonsiructive knowledge as to the grave environmental effects
of a military attack; a standard which would be difficult to establish for the purposes of
prosecution and which may provide an insufficient basis to prosecute military commanders
inflicting environmental harm in the (mistaken) belief that such conduct was warranted by
military necessity. (In the Hostages case before the Nuremberg Military Tribunals, for
instance, the German General Rendulic was acquitted of the charge of wanton devastation on
the grounds that although Rendulic may have erred in believing that there was military
necessity for the widespread environmental destruction entailed by his use of a ‘scorched
earth’ policy in the Norwegian province of Finnmark. he was not guilty of a criminal act (11
Trials of War Criminals, {1950), 1296)). In addition, the notion of ‘excessive’ environmental
destruction is imprecise and the actual environmental impact, both present and long term, of
the NATO bombing campaign is at present unknown and difficult to measure.

24, In order to fully evaluate such matters, it would be necessary to know the extent of the
knowledge possessed by NATO as to the nature of Serbian military-industrial targets (and
thus, the likelihood of environmental damage flowing from their destruction), the extent to
which NATO could reasonably have anticipated such environmental damage (for instance,
could NATO have reasonably expected that toxic chemicals of the sort allegedly released into
the environment by the bombing campaign would be stored alongside that military target?)
and whether NATO could reasonably have resorted to other (and less environmentally
damaging) methods for achieving its military objective of disabling the Serbian military-
industrial infrastructure.

25. It is therefore the opinion of the committee, based on information currently available to
it, that the OTP should not commence an investiyation into the collateral environmental
damage caused by the NATO bombing campaign.

ii. Use of Depleted Uranium Projectiles
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26, .H':IEI'E is evidence of use of depleted uranium (DU) projectiles by NATO aircraft during the
bombing campaign. There is no specific treaty ban on the use of DU projectiles. There is a
developing scientific debate and concern expressed regarding the impact of the use of such
projectiles and it is possible that, in future, there will be a consensus view in international
legal circles that use of such projectiles violate general principles of the law applicable to use
of weapons in armed conflict. No such consensus exists at present. Indeed, even in the case
of nuclear warheads and other weapons of mass-destruction - those which are universally
acknowledged to have the mest deleterious environmental consequences - it is difficult to
argue that the prohibition of their use is in all cases absolute. (Legality of Nuclear Weapons,
ICJ Rep. (1996), 242). In view of the uncertain state of development of the legal standards
governing this area, it shoulc be emphasised that the use of depleted uranium or other
potentially hazardous substance by any adversary to conflicts within the former Yugoslavia
since 1991 has not formead the basis of any charge laid by the Prosecutor. It is acknowledged
that the underlying principles of the law of armed conflict such as proportionality are
annlicable also in this context; however, it is the committee's view that analysis undertaken
above (paras. 14-25) with regard to environmental damage would apply, mutatis mutandis,
to the use of depleted uranium projectiles by NATO. It is therefore the opinion of the
committee, based on information available at present, that the OTP should not commence an
investigation into use of depleted uranium projectiles by NATO.

111. Use of Cluster Bombs

27. Cluster bombs were used by NATO forces during the bombing campaign. There is no
specific treaty provision which prohibits or restricts the use of cluster bombs although, of
course, cluster bombs must be used in compliance with the general principles applicable to
the use of all weapons. Human Rights Watch has condemned the use of cluster bombs
alleging that the high "dud” or failure rate of the submunitions {(Fomblets) contained .inside
cluster bombs converts these submunitions into antipersonnel iandmines which. it asserts,
are now prohibited under customary international law, Whether antipersannel \andmines are
prohibited under current customary law is debatable, although theie I1s a strong trend in that
Jdiraction. There is, however, no general legal consensus that cluster bombs are, i '=gal
terms, equivalent to antipersonnel landmines. It should be noted that the use of cluster
bombs was an issue of sorts in the Marti¢ Rule 61 Hearing Decision of Trial Chamber [ on 8
March 1996. In that decision the Chamber stated there was no farmal provision forbidding
the use of cluster bombs as such (para. 18 of judgment) but it regarded the use of the Crkan
rocket with a cluster bomb warhead in that particular case as evidence of the intent of the
accused to deliberately attack the civilian population because the rocket was inaccurate, it
landed in an area with no military objectives nearby, it was used as an antipersonne! weapaon
launched sgainst the city of Zagreb and the accused indicated he intznded to attack the city
as such (paras. 23-31 of judgment). The Chamber concluded that "the use of the Qrkan
rocket in this case was not designed to hit military targets but to terrorise the civilianis of
Zagreb" (para. 31 of judgment). There is no indication cluster bombs were used in such a
fashioin by NATO. It is the opinion of the committee, based on information presently
available, that the OTP should not commence an investigation into use of cluster bornbs as
such by NATO,

iv. Legal Issues Related to Target Selection

a. Overview of Applicable Law

28, In brief, in combat military commanders are required: a) to direct then operations
against military objectives, and b) when directing their operations against military objectives,
ta ensure that the losses to the civilian population and the damage to civilian piroparty are
not disproportionate to the concrete and direct military advantage anticipated. Attacks which
are not directed against military objectives (particularly attacks directed against the civilian
population) and attacks which cause disproportionate civilian casualties or civilian property
damage may constitute the actus reus for the offence of unlawful attack under Article 3 of
the ICTY Statute. The mens rea for the offence is intention or recklessness, not simple
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Eegéigen':?. In determining whether or not the mens rea requirement has been met, it should
e borne in mind that commanders deciding on an attack have duties:

a) to do everything practicable to verify that the objectives to be attacked are
military objectives,

b) to take all practicatle precautions in the choice of methods and means of
warfare with a view to avoiding or, in any event to minimizing incidental civilian
casualties or civilian property damage, and

c)to refrain from launching attacks which may be expected to cause
disproportionate civilian casualties or civilian property damage.

25, One of the principles underlving international humanitarian law is the principle of
distinction, which obligates miiitary commanders to distinguish between military objectives
and civilian persons or objects. The practical application of this principle is effectively
encapsulated in Article 57 of Additional Protocol which, in part, obligates those who plan or
decide upon an attack to "do everything feasible to verify that the objectives to be attacked
are neither civilians nor civilian objects”. The obligation to do everything feasible is high but
not absolute. A military commander must set up an effective intelligence gathering system to
collect and evaluate information concerning potential targets. The commander must also
direct his forces to use available technical means to properly identify targets during
operations. Both the commander and the aircrew actually engaged in operations must have
some range of discretion to determine which available resources shall be used and how they
shall be used. Further, a determination that inadequate efforts have been made to
distinguish between military objectives and civilians or civilian objects should not necessarily
focus exclusively on a specific incident. If precautionary measures have worked adequately in
a very high percentage of cases then the fact they have not worked well in a small number of
cases does no* secessarily mean they are generally inadequate.

b) Linkage Between Law Longerning Recourse to Force and Law Concerning How Force May
Be Used

30. Allegations have been made that, as NATO's resort to force was not authorized by the
Security Council or in self-defence, that the resort to force was illegal and, consequently, all
forceful measures taken by NATO were unlawful. These allegations justify a brief discussion
of the jus ad bellum. In brief, the jus ad bellum regulates when states may use force and is,
for the most part, enshrined in the UN Charter. In general, states may use force in self
defence (individual oi wuliective) and for very few other purposes. In particular, the
legitimacy of the presuined basis for the NATO bombing campaign, humanitarian intervention
without prior Security Council authorization, is hotly debated. That being said, as noted in
paragraph 4 above, the crime related to an unlawful decision to use force is the crime against
peace or aggression. While a person convicted of a crime against peace may, potentially, be
held criminally responsible for all of the activities causing death, injury or destruction during
a conflict, the ICTY does not have jurisdiction over crimes against peace.

31. The jus in bello regulates how states may use force. The ICTY has jurisdiction over
serious violations of international humanitarian law as specified in Articles 2-5 of the Statute.
These are jus in bello offences.

32, The precise linkage between jus ad bellum and jus in bello is not completely resolved.
There were suggestions by the prosecution before the International Military Tribunal at
Nuremberg and in some other post World War II war crimes cases that all of the killing and
destruction caused by German fuiccs were war crimes because the Germans were conducting
an aggressive war, The courts were unreceptive to these arguments. Similarly, in the 1950's
there was a debate concerning whether UN authorized forces were required to comply with
the jus in bello as they represented the good side in a battle between good an evil. This
debate died out as the participants realized that a certain crude reclprocity was essential if
the law was to have any positive impact. An argument that the "bad" side had to comply with
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the law while the "good" sice could violate it at will would be most unlikely to reduce human
suffering in conflict.

33. More recently, a refined approach to the linkage issue has been advecated by certain law
of war scholars. Using their approach, assuming that the only lawful basis for recourse to
force is self defence, each use of force during a conflict must be measured by whether or not
it complies with the jus in bello and by whether or not it complies with the necessity and
proportionality requirements of self defence. The difficulty with this approach is that it does
not adequately address what should be done when it is unclear who is acting in self defence
and it does not clarify the obligations of the "bad" side.

34, As a matter of practice, which we consider to be in accord with the most widely accepted
and reputable legal opinion, we in the OTP have deliberately refrained from assessing jus ad
belium issues In our work and focused exclusively on whether or not individuals have
committed serious violations of international humanitarian law as assessed within the
confines of the jus in bello.

c. The mili jective

35. The most widely accepted definition of "military objective" is that in Article 52 of
Additional Protocol I which states in part:

In so far as objects are concerned, military objectives are limited to those objects
which by their nature, location, purpose or use make an effective contribution to
military action and whose total or partial destruction, capture or neutralization, in
the circumstances ruling at the time, offers a definite military advantage.

36. Where objects are concerned, the definition has wwo elerients: (a) their nature, location,
purpose or use must make an effective contribiition to military action, and (b) their total or
partial destryction, capture or neutralization must cffer & definite military advantage in the
circumstances ruling at the time. Although this definition does ¢t refer to persons, in
general, members of the armed forces are considered combatants, who have the right to
participate directly in hostilities, and as a corollary, may also be attacked.

37. The definition is supposed to provide a means whereby informed objective observers (and
decision makers in a conflict) can determine whether or not a particular object constitutes a
military objective. It accomplishes this purpose in simple cases. Everyone will agree that a
munitions factory is a military objective and an unoccupied church is 2 civilian object. When
the definition Is applied to dual-use objects which have same civilian uses and some actual or
potential military use (communications systems, transportation systems, petrochemical
complexes, manufacturing plants of some types), opinions may differ. The application of the
definition to particular objects may also differ depending on the scope and objectives of the
conflict. Further, the scope and objectives of the conflict may change during the cunflict.

38, Using the Protocal I definition and his own review of state practice, Major General A.P.V.
Rogers, a former Director of British Army Legal Services has advanced a tentative list of
military objectives:

military personnel and persons who take part in the fighting without being
members of the armed forces, military facilities, military equipment, including
military vehicles, weapons, munitions and stores of fuel, military works, including
defensive works and fortifications, military depots and establishments, including
War and Supply Ministries, works producing or developing military supplies and
other supplies of military value, including metallurgical, engineerinyg and chemical
industries supporting the war effort; areas of land of military significance such as
hills, deflles and bridgeheads; railways, ports, airfields, bridges, main roads as
well as tunnels and canals; oil and other power installations; communications
installations, including broadcasting and television stations and telephone and
telegraph stations used for military communications. (Rogers, Law on the
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Battlefield (1996) 37)

The list was not intended to be exhaustive. It remains a requirement that both elements of
the definition must be met before a target can be properly considered an appropriate military
objective.

39. In 1956, the International Committee of the Red Cross (ICRC) drew up the following
proposed list of categories ¢f military objectives:

I. The objectives belonging to the following categories are those considered to be of generally
recognized military importance:

(1) Armed forces, including auxiliary or complementary organisations, and
persons wha, though not belonging to the above-mentioned formaticns,
nevertheless take part in the fighting.

(2) Positions, installations or constructions occupied by the forces indicated in
sub-paragraph 1 above, as well as combat objectives (that is to say, those
objectives which are directly contested in battle between land or sea forces
including airborne forces),

(3) Installations, constructions and other works of a military nature, such as
barracks, fortifications, War Ministries (e.g. Ministries of Army, Navy, Air Force,
National Defence, Supply) and other organs for the direction and administration
of military operations.

(4) Storas of army or military supplies, such as munition dumps, stores of
equipn:ent or fuel, vehicles parks.

(5) Airfields, rocket launching ramps and naval base installations.

(6) Those of the lines and means of communications (railway lines, roads,
bridges, tunnels and canals) which are of fundamental military importance.

(7) The installations of broadcasting and television stations; telephone and
telegraph exchanges of fundamental military importance.

(8} Industries of fundamentai importance for the conduct of the war:

(a) industries for the manufacture of armaments such as weapons,
munitions, rockets, armoured vehicles, military aircraft, fighting
ships, including the manufacture of accessories and all other war
material;

(b) industries for the manufacture of supplies and material of a
military character, such as transport and communications material,
equipment of the armed forces;

(c) factories or plant constituting other production and manufacturing
centres of fundamental importance for the conduct of war, such as
the metzllurgical, engineering and chemical industries, whose nature
or purpose is essentially military;

(d) storage and transport installations whose basic function it is to
serve the industries referred to in (a)-(c);

(e) installations providing energy mainly for national defence, e.g.
coal, other fuels, or atomic energy, and plants preducing gas or
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electricity mainlky for military consumption.

(9) Installations constituting experimental, research centres for experiments on
and the development of weapons and war material.

I1. The following however, are excepted from the foregoing list:

(1) Persons, constructions, installations or transports which are protected under
the Geneva Conveanticns I, II, III, of August 12, 1949;

(2) Non-combatants in the armed forces who obviously take no active or direct
part in hostilities.

III. The above list will be reviewed at intervals of not more than ten years by a group of
Experts composed of persons with a sound grasp of military strategy and of others concerned
with the protection of the civilian population.

(Y. Sandoz, C. Swiniarski, B. Zimmerman, eds., Commentary on the Additional Protocols of 8
June 1977 to the Geneva Conventions of 12 August 1949 (1987) at 632-633,

40. The Protocol I definition of military objective has been criticized by W. Hays Parks, the
Special Assistant for Law of War Matters to the U.5. Army Judge Advocate General as being
focused too narrowly on definite military advantage and paying too little head to war
sustaining capability, including economic targets such as export industries. (W. Hays Parks,
"Air War and the Law of War," 32 A.F.L. Rev, 1, 135-45 (1990)). On the other hand, some
critics of Coalition conduct in the Gulf War have suggested that the Cozlition air campaign,
directed admittedly against legitimate military objectives within the scope of the Protocol 1
definition, caused excessive long-term damage to the Iraqi economic infrastructure with a
consequential adverse effect on the civiian population, (Middle East Watch, Needless Deaths
in the Guff War: Civilian Casualties during the Air Campaign and Violations of the Laws of War
(1991); Judith G. Gardam, "Proportionality znd Force in International Law," 87 Am. J. Int' L.
391, 404-10 (1993)).

41. This criticism has nct gone unexplored. Frangoise Hampson, a British scholar, has
suggested a possible refinement of the definition;

In order to determine whether there is a real subject of concern here, it would be
necessary to establish exactly what the effect has been of the damage to the
civilian infrastructure brought about by the hostilities, If that points teo a need
further to refine the law, it is submittea that what |s needed is a qualification to
the definition of military objectives. Either it should require the likely cumulative
effect on the civilian population of attacks against surh targets to be taken into
account, or the same result might be achieved by requiring that the destruction
of the object offer a definite military advantage in the context nf the war aim,
Francgoise Hampson, "Means and Methods of Warfare in the Conflict in the Gulf,"
in P. Rowe, ed., The Gulf War 1990-91 in International and English Law 89
(1983) 100.

42. Although the Protocol I definition of military objective is not beyond criticism, it provides
the contemporary standard which must be used when attempting to determine the lawfulness
of particular attacks. That being said, it must be noted once again neither the USA nor France
is a party to Additional Protocol I. The definition is, however, generally accepted as part of
customary law.

43. To put the NATO campaign in context, it is instructive to iouk Griefly at the approach to
the military objective concept in history of air warfare. The Protocol I standard was not
applicable during World War I1. The bomber offensives conducted during that war were
conducted with technological means which rendered attacks on targets occupying small areas
almost impossible. In general, depending upon the period in the conflict, bomber attacks
could be relied upon, at best, to strike within 5 miles, 2 miles or 1 mile of the designated

http://www.un.org/icty/pressreal/nato061300.htm 14-6-2000



-

Final Report to the Prosecutor by the Committee Established to Review the NATO.. pagina 13 van 27

target. The mission for the US/UK Combined Bomber Offensive from the UK was:

"To conduct a joint United States-British air offensive to accomplish the progressive
destruction and dislocation of the German military, industrial and economic system,
and the undermining of the morale of the German people to a point where their
capacity for armed resistance is fatally weakened. This is construed as meaning so
weakened as to permit initiation of final combined operations on the Continent."

(A. Verrier, The Bomber Offensive (1968) 330).
The principal specific objectives of the offensive were designated as:

"Submarine construction yards and bases.
German aircraft industry.

Bali bearings.

oil.

Synthetic rubber and tires,

Military transport vehicles.”

(A. Verrier, ibid, at 330).

Notwithstanding the designation of specific targets and the attempt, at least by US
Army Air Force commanders on occasion, to conduct a precision bombing campaign, for
the most part World War II bombing campaigns were aimed at area targets and
intended, directly or indirectly, to affect the morale of the enemy civilian population. It
is difficult to describe the fire bombing of Hamburg, Dresden and Tokyo as anything
other than attacks intended to kill, terrorize or demoralize civilians. Whether or not
these attacks could be justified legally in the total war context of the time, they wouid
be unlawful if they were required to comply with Protocol I.

44, Technology, law, and the public consensus of what was acceptable, at least in
demonstrably limited conflicts, had evolved by the time of the 1990-91 Gulf Conflict.
Technological developments, such as precision guided munitions, and the rapid acquisition of
control of the aerospace by coalition air forces significantly enhanced the precision with which

targets could be attacked.
Target sets used during the Gulf Conflict were:

"Leadership; Command, Control, and Communications; Strategic Air Defenzes;
Alificlds; Nuclear, Biolegical, and Chemical Research and Production; Navai Forces znd
Port Facilities; Military Storage and Production; Railroads and Bridges, Electrical Power;
=nd 0il Refining and Distribution Facilities. Schwarzkopf added the Republican Srard er
a category and Scuds soon emerged as a separate target set, After the beginning of
Desert Storm, two more categories appeared: fixed surface-to-air missile sites in the
KTO and breaching sites for the ground offensive."

(W. Murray, Air War in the Persian Gulf (1995) 32)

45. In the words of the Cohen, Shelton Joint Statement on Kosovo given to the US Senate:
*ar tne outset of the air campaign, NATO set specific strategic objectives for its
use of force in Kosovo that later served as the basis for its stated conditions to

Milosevic for stopping the bombing. These objectives were to:

-- Demonstrate the seriousness of NATO's opposition to Belgrade’s aggression in
the Balkans;

-- Deter Milasevic from continuing and escalating his attacks on helpless civilians
and create conditions to reverse his ethnic cleansing; and
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-- Damage Serbia‘s capacity to wage war against Kosovo in the future or spread
the war to neighbors by diminishing or degrading its ability to wage military
operations...

Phases of the Campaign. Operation Allied Force was originally planned to be
prosecuted in five phases under NATO’s operational plan, the development of
which began in the summer of 1998. Phase 0 was the deployment of air assets
into the European theater, Phase 1 would establish air superiority over Kosovo
and degrade command and control over the whole of the FRY. Phase 2 would
attack military targets in Kosovo and those FRY forces south of 44 degrees north
latitude, which were providing reinforcement to Serbian forces into Kosovo. This
was to allow targeting of forces not only in Kesovo, but also in the FRY south of
Belgrade. Phase 3 would expand air operations against a wide ranae of high-
value military and security force targets throughout the FRY. Phase 4 would
redeploy forces as required. A limited air response relying predominantly on
cruise missiles to strike selected targets throughout the Phase 1. Within a few
days of the start of NATO's campaign, alliance aircraft were striking both
strategic and tactical targets throughout Serbia, as well as working to suppress
and disrupt the FRY's integrated air defence system.

At the NATO Summit in Washington on April 23, 1999, alliance leaders decided to
further intensify the air campaign by expanding the target set to include military-
industrial infrastructure, media, and other strategic targets ...."

46, The NATO Internet Report Kosovo One Year On (http://www.nato./nt/kosovo/repa 2000,
21 Mar 00) described the targets as:

"The air campaign set out to wezken Serb military capabilities, both strategically
and tactically. Strikes on tactical targets, such as artillery and field headquarters,
had a more immediate effect in disrupting the ethnic cleansing of Kosovo. Strikes
against strategic targets, such as government ministries and refineries, had long
term and broader impact on the Serb military machine.

The bulk of NATO's effort against tactical targets was aimed at military facilities ,
fielded forces, heavy weapons, and military vehicles and formations in Kosovo
and southern Serbia...

Strategic targets included Serb air defences, command and control facilities,
Yugoslav military (V1) and police (MUP) forces headquarters, and supply routes”.

47. Most of the targets referred to in the quotations above are clearly military objectives. The
precise scope of "military-industrial infrastructure, media and other strategic targets" as
referred to in the US statement and "government ministries and refineries" as referred to in
the NATO statement is unclear. Whether the media constitutes a legitimate target group is a
debatable issue. If the media is used to Incite crimes, as in Rwanda, then it is a legitimate
target. If it is merely disseminating propaganda to generate support for the war effort, it is
not a legitimate target.

d) The Principle of Proportionality

48. The main problem with the principle of proportionality is not whether or not it exists but
what it means and how it is to be anolied. It is relatively simple to state that there must be
an acceptable relation between the legitimate destructive effect and undesirable collateral
effects. For example, bombing a refugee camp is obviously prohibited if its only military
significance Is that people in the camp are knitting socks for soldiers. Conversely, an air
strike on an ammunition dump should not be prohibited merely because a farmer is plowing
a field in the area. Unfortunately, most applications of the principle of proportionality are not
quite so clear cut. It is much easier to formulate the principle of proportionality in general
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terms than it is to apply it to a particular set of circumstances because the comparison is
often between unlike guantities and values. One cannot easily assess the value of innocent
human lives as opposed to capturing a particular military objective.

49, The questions which remain unresolved once one decides to apply the principle of
proportionality include the following:

a) What are the relative values to be assigned to the military advantage gained and the
injury to non-combatants arnd or the damage to civilian objects?

b) What do you Include or exclude in totaling your sums?
¢) What is the standard of measurement in time or space? and

d) To what extent is a military commander obligated to expose his own forces to danger in
order to limit civilian casualties or damage to civilian objects?

50. The answers to these questions are not simple. It may be necessary to resolve them on a
case by case basis, and the answers may differ depending on the background and values of
the decision maker. It is unlikely that a human rights lawyer and an experienced combat
commander would assign the same relative values to military advantage and to injury to
noncombatants. Further, it is unlikely that military commanders with different doctrinal
backgrounds and differing degrees of combat experience or national military histories would
always agree in close cases. It is suggested that the determination of relative values must be
that of the "reasonable military commander”. Although there will be room for argument in
close cases, there will be many cases where reasonable military commanders will 2gree that
the injury to noncombatants or the damage to civilian objects was clear!y disproportionate to
the military advantage gainead,

51. Much of the material submitted to the OTP consisted of repoiis that civilians had been
killed, often inviting the conclusion to be drawn that crimes had therefore been committed.
Coliaieral casualties to civilians and collateral damage to civilian objects can occur for &
variety of reasons. Despite an obligation to avoid locating military objectives within or near
densely populated areas, to remove civilians from the vicinity of military objectives, and to
protect their civilians from the dangers of military operations, very little prevention may be
feasible in many cases. Today's technological society has given rise to many dual use
facilities and resources. City planners rarely pay heed to the possibility of future warfare.
Military objectives are often located in densely populated areas and fighting nccasionally
occurs in such areas. Civilians present within or near military objectives must, however, be
taken into account in the proportionality equation even If & party te the conflict has failed to
exercise its obligation to remove them.

52. In the Kupreskic Judgment (Case No: IT-95-16-T 14 Jan 2000) the Trial Chamber
addressed the issue of proportionality as follows:

"526, As an example of the way in which the Martens clause may be utilised,
regard might be had to considerations such as the cumulative effect of attacks on
military objectives causing incidental damage to civilians. In other words, it may
haopen that single attacks on military objectives causing incidental damage to
civilians, although they may raise doubts as to their lawfulness, nevertheless do
not appear on their face to fall foul per se of the loose prescriptions of Articles 57
and 58 (or of the corresponding customary rules), However, in case of repeated
attacks, all or most of them falling within the grey area between indisputable
legality and unlawfulness, it might be warranted to conclude that the cumulative
effect of such acts entails that they may not be in keeping with international law.
Indeed, this pattern of military conduct may turn out to jeopardise excessively
the lives and assets of civilians, contrary to the demands of humanity."

This formulation In Kupreskic can be regarded as a progressive statement of the applicable
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law with regard to the obligation to protect civilians. Its practical import, however, is
somewhat ambiguous and its application far from clear. It is the committee’s view that where
individual (and legitimate) attacks on military objectives are concerned, the mere cumulation
of such instances, all of which are deemed to have been lawful, cannot jpso facto be said to
amount to a crime. The committee understands the above formulation, instead, to refer to an
overall assessment of the totality of civilian victims as against the goals of the military
campaign,

V Casualty Figures

53. In its report, Civilia~ Deaths in the NATO Air Campaign, Human Rights Watch
documented some 500 civiiian deaths in 90 separate incidents. It concluded: "on the basis
avallable on these ninety ircidents that as few as 488 and as many as 527 Yugoslav civilians
were killed as a result of NATO bombing. Between 62 and &6 percent of the total registered
civilian deaths occurred in just twelve incidents. These twelve incidents accounted for 303 to
352 civilian deaths. These were the only incidents among the ninety documented in which
ten or more civilian deaths were confirmed." Ten of these twelve incidents were included
among the incidents which were reviewed with considerable care by the committee (see
para. 9 above) and our estimate was that between 273 and 317 civilians were killed in these
ten incidents. Human Rights Watch also found the FRY Ministry of Foreign Affairs publication
NATO Crimes in Yugoslavia to be largely credible on the basis of its own filed research and
correlation with other sources. A review of this publication indicates it provides an estimated
total of approximately 495 civilians killed and 820 civilians wounded in specific decumented
instances. For the purposes of this report, the committee operates on the basis of the
number of persons allegedly killed as found in both publications. It appears that a figure
similar to both publications would be in the range of 500 civilians killed.

VI General Asvesment of the Bombing Campaign

54, During the bombing campaign, NATO aircraft flew 38,400 sorties, including 10,484 strikc
sorties. During these sorties, 23, 614 air munitions were released (figures from NATO). As
indicated in the preceding paragraph, it appears that approximately 500 civilians were killed
during the campaign. These figures do not indicate that NATO may have conducted a
campaign aimed at causing substantial civilian casualties either directly or incidentally.

55. The choice of targets by NATO (see paras. 38 and 3S above) includes some loosely
defined categories such as military-industrial infrastructure and government ministries and
some potential problem categories such as media and refineries. All targets must meet the
criteria for military ohiectives {see para. 28-30 above). If they do not do so, they are
unlawful. A aeneral labei is insufficient. The targeted components of the military-industriai
infrastructure and of government ministries must make an effective contribution to military
action and their totai or paruai destruction must offer a definite military advantage in the
circumstances ruling at the time. Refineries are certainly traditional military objectives but
tradition is not enough and due regard must be paid to environmental damage if they are
attacked (see paras. 14-25 above). The media as such is not a traditional target category. To
the extent particular media components are part of the C3 (command, control and
communications) network they are military objectives. If media components are not part of
the C3 network then they may become military objectives depending upon their use. As a
bottorn line, civilians, civilian objects and civilian morale as such are not legitimate military
objectives. The media does have an effect on civilian morale. If that effect is merely to foster
support for the war effort, the mzadia is not a legitimate military objective. If the media is
used to incite crimes=. as in Rwanda, it can become a legitimate military objective. If the
media is the nerve system that keeps a war-monger in power and thus perpetuates the war
effort, It may rall within the definition of a legitimate military objective. As a general
statement, in the particular incidents reviewed by the committee, it Is the view of the
committee that NATO was attempting to attack objects it perceived to be legitimate military
objectives.

56. The committee agrees there is nothing inherently unlawful about flying above the height
which can be reached by enemy air defences. However, NATO air commanders have a duty to
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take practicable measures to distinguish military objectives from civilians or civilian
objectives, The 15,000 feet minimum altitude adopted for part of the campaign may have
meant the target could not be verified with the naked eye, However, it appears that with the
use of modern technology, the obligation to distinguish was effectively carried out in the vast

majority of cases during the bombing campaign.

B. Specific Incidents

57, In the course of its reviaw, the committee did not come across any incident which, in its
opinion, required investigation by the OTP. The five specific incidents discussed below are
those which, in the opinion of the committee, were the most problematic. The facts cited in
the discussion of each specific incident are those indicated in the information within the
possession of the OTP at the time of its review.

i. The Attack on a Civilian Passenger Train at the Grdelica Gorge on 12/4/99

58. On 12 April 1999, a NATO aircraft launched two laser guided bombs at the Leskovac
railway bridge over the Grdelica gorge and Juzna Morava river, in eastern Serbia. A 5-
carriage passenger train, travelling from Belgrade to Ristovac on the Macedonian border, was
crossing the bridge at the time, and was struck by both missiles. The various reports made of
this incident concur that the incident occurred at about 11.40 a.m. At least ten people were
killed in this incident and at least 15 individuals were injured. The designated target was the
railway bridge, which was claimed to be part of a re-supply route being used for Serb forces
in Kosovo, After launching the first bomb, the person controlling the weapon, at the last
instant before Impact, sighted movement on the bridge. The controller was unable to dump
the bomb at that stage and it hit the train, the impact of the bomb cutting the second of the
passenger coaches in half, Realising the bridge was still intact, the controller picked a second
aim point on the bridge at the opposite end fram where the train had come and launched the
second bomb. In the meantime the train had siid forward as a result of the original impact
and parts of the train were also hit by the second bomb.

59, It does not appear that the train was targeted deliberately. US Deputy Ccfense Secretary
John Hamre stated that "one of our electro-optically guided bombs homed in on a railroad
bridge just when a passenger train raced to the aim point. We never wanted to destroy that
train or kill its occupants. We did want to destroy the bridge and we regret this accident.”
The substantive part of the explanation, both for the failure to detect the approach of the
passenger train and for firing a second missile once it had been hit by the first, was given by
General Wesley Clark, NATQ's Supreme Allied Commander for Europe and is here reprinted in

full:

"[Tlhis was a case where a pilot was assigiied to strike a railroad bridge that is
part of the integrated communications supply network in Serbia. He faunched his
missile from his aircraft that was many miles away, he was not able ta put his
eyes on the bridge, it was a remotely directed attack. And as he stared intently at
the desired target point on the bridge, and I talked to the team at Aviano whao
was directly engaged in this operation, as the pilot stared intently at the desired
aim point on the bridge and worked it, and worked it and worked it, and all of a
sudden at the very last instant with less than a second to go he caught a flash of
movement that came into the screen and it was the train coming in.

Unfortunately he couldn't dump the bomb at that voini, it was locked, it was
going into the target and it was an unfortunaie inciuernt which he, and the crew,
and all of us very much regret. We certainly dnan't wani to do collateral damage.

The mission was to take out the bridge. He realised when it had happened that
he had not hit the bridge, but what he had hit was the train, He had another aim
point on the bridge, it was a relatively long bridge and he believed he still had to
accomplish his mission, the pilot circled back around. He put his aim point on the
other end of the bridge from where the train had come, by the time the bomb got
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close to the bridge it was covered with smoke and clouds and at the last minute
again in an uncanny accident, the train had slid forward from the original impact
and parts of the train had moved across the bridge, and so that by striking the
other end of the bridge he actually caused additional damage to the train." (Press
Conference, NATO HC, Brussels, 13 April).

General Clark then showed :he cockpit video of the plane which fired on the bridge:

"The pilot in the aircraft is looking at about a 5-inch screen, he is seeing about
this much and in here you can see this is the railroad bridge which is a much
better view than he actually had, you can see the tracks running this way.

Look very intently at che alm point, concentrate right there and you can see how,
if vou were focused right on your job as a pilot, suddenly that train appeared. It
was really unfortunata.

Here, he came back around to try to strike a different point on the bridge
because he was trying to do a job to take the bridge down. Lock at this aim point
- you can see smoke and other obscuration there - he couldn’t tell what this was

exactly.

Focus intently right at the centre of the cross. He is bringing these two crosses
together and suddenly he recognises at the very last instant that the train that
was struck here has moved on across the bridge and so the engine apparently
was struck by the second bomb." (Press Conference, NATO HQ, Brussels, 13
April).

30, Sume doubt has since been cast on this version of events by a comprehensive technica
renort submitted by a German national, Mr Ekkehard Wenz, which queries the actuei snead
alt which the events took olace in relation to that suggested by the video foutage of the
incident reieased by NATO. The effect of this report is to suggest that the reaction time
available to the person coentrolling the bombs was in fact considerably greater than that
alleged by NATO. Mr. Wenz also suggests the aircraft involved was an F15E Strike Eagle with
a crew of two and with the weapons being controlled by a Weapons Systems Officer (WSQ)
not the pilot.

61. The committee has reviewed both the material provided by NATO and the report of Mr,
Wenz with considerable care. It is the opinion of the committee that it is irrelevant whether
the persun controlling the bomb was the pilot or the WSO, Either person would have becr
travelling in a high speed aircraft and likely performing several tasks siniultaneously,
including endeavouring to keep the aircraft in the air and safe from surrounding threats in a
combat environment. If the committee accepts Mr. Wenz's estimate of the reaction time
available, the person controlling the bombs still had a very short period of time, less than 7
or 8 seconds in all probability, to react. Although Mr Wenz is of the view that the WSO
intentionally targeted the train, the committee’s review of the frames used in the report
indicates another interpretation is equally available. The cross hairs remain fixed on the
bridge throughout, and it is clear from this footage that the train can be seen moving toward
the bridge only as the bomb is in flight: it is only in the course of the bomb’s trajectory that
the image of the train becomes visible. At a point where the bomb is within a few seconds of
impact, a very slight change to the bomb aiming point can be observed, in that it drops a
counle of feet, This sequence regarding the bomb sights indicates that it is unlikely that the
WSS v.as targeting the train, but instead suggests that the target was a point on the span of
the bridge before the train appeared.

§2. It is the opinion of the committee that the bridge was a legitimate military objective. The
passenger train was not deliberately targeted. The person controlling the bombs, pilot or
WSO, targeted the bridge and, over a very short period of time, failed to recognize the arrival
of the train while the first bomb was in flight. The train was on the bridge when the bridge
was targeted a second time and the bridge length has been estimated at 50 meters (Wenz
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study para 6 g above at p.25). It is the opinion of the committee that the information in
relation to the attack with the first bomb does not provide a sufficient basis to initiate an
investigation. The committee has divided views concerning the attack with the second bomb
in relation to whether thera was an element of recklessness in the conduct of the pilot or
WSO. Despite this, the committee is in agreement that, based on the criteria for initiating an
investigation (see para. 5 above), this incident should not be investigated. In relation to
whether there is informazion warranting consideration of command responsibility, the
committee is of the view that there is no information from which to conclude that an
investigation is necessary Into the criminal responsibility of persons higher in the chain of
command. Based on the information available to it, it is the opinion of the committee that
the attack on the train at Grdelica Gorge should not be investigated by the OTP.

(ii) The Attack on the Diakcvica Convoy on 14/4/99

63. The precise facts concerning this incident are difficult to determine. In particular, there 1s
some confusion about the number of aircraft involved, the number of bombs dropped, and
whether one or two convoys were attacked. The FRY Ministry of Foreign Affairs Report (White

Book) describes the incident as follows:

"On April 14, 1999 [...] on the Djakovica-Prizren road, near the villages of
Madanaj and Meja, a convoy of Albanian refugees was targeted three times.
Mostly women, children and old people were in the convoy, returning to their
homes in cars, on tractors and carts. The first assault on the column of over 1000
people took place while they were moving through Meja village, Twelve persons
were killed on that occasion. The people from the convoy scattered around and
tried to find shelter in the nearby houses. But NATO warplanes iaunched missiles
on those houses as well, killing another 7 persens in the process. The attack
continued along the road bewcen [the] villages [of] Meja and Bistrazin. One
tractor with trailer was completely destroyed. Twenty pecple out of several of
them on the tractor were killed. in tii2 repeated attack on the refugee vehicles,
one more person was killed.” {Vol &, p.7)

Total casualty figures seem to converge around 70-75 killed with approximately 100 injured.
The FRY publication NATO War Crimes in Yugoslavia states 73 were killed and 36 were

wounded.

64, NATO initially denied, but later acknowledged, responsibility for this attack. Assuming the
facts most appropriate to a successful prosecution, NATO aircraft flying at 15000 feet or
higher to avoid Yugoslav air defences attacked two vehicic conveoys, Soth of which contained
civilian vehicles. On 15 April, NATO confirmed that the aircraft had been flying at an altitude
of 15,000 feet {approximately 5 km) and that, in this attack, the pilots had viewed the target
with the naked eye rather than remotely. Tiie aim of the attack was to destroy Serb military
forces, in the area of Djakovica, who had been seen by NATQ aircraft setting fire to civilian
houses. At a Press Conference of 15 April 1999, NATO claimed that this was an area where
the Yugoslav Special Police Forces, the MUP, were conducting ethnic cleansing operations
over the preceding days. The road between Prizren and Djakovica served as an important

resupply and reinforcement route for the Yugoslav Army and the Special Police.

5. A reconstruction of what is known about the attack reveals that in the hours immediately
prior to the attack, at around 1030, NATO forces claimed to have seen a progression of
burning villages, and that a series of fires could be seen progressing to the south east. They
formed the view that MUP and V] forcee ware thus rnethodically working from the north to
the south through villages, setting them ablaze and forcing all the Kosovar Albanians out of
those villages. At around 1030, the pilot spetted a three-vehicle convoy near to the freshest
burning house, and saw uniformly shaped dark green venicias which appeared to be troop
carrying vehicles. He thus formed the view that the convoy comprised V] and MUP forces
working their way down towards Djakovica and that they were preparing to set the next
house on fire. In response, an F-16 bombed the convoy’s lead vehicle at approximately 1110;
the pilot relayed a threat update and the coordinates of the attack and departed the area to
refuel. A second F-16 aircraft appears to have arrived on the scene around 1135, and visually
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assessed the target area as containing large vehicles which were located near a complex of
buildings. A single GBU-12 bomb was dropped at 1148. Contemporaneously, a third aircraft
identified a large convoy on a major road south east out of Djakovica and sought to identify
the target. The target was verified as 2 V] convoy at 1216 and an unspecified number of
bombs were dropped at 1219. In the next 15 or so minutes (exact time unspecified), the
same aircraft appears to have destroyed one further vehicle in the convoy. Simultaneously,
two Jaguar aircraft each dJropped 1 GBU-12 bomb each, but both missed their targets.
Between 1235 and 1245, t~e first F-16 aircraft appears to have dropped three further bombs,
at least one of which appezrs to have missed its target.

§6. It is claimed by one scurce (report on file with the OTP) that the Yugoslav TV broadcast
of the attack on the Djakovica convoy on 15 April 1999 recorded a conversation between one
F-16 pilot invoived in the attack and the AWACs. This conversation is alleged to estabiish
baoth that the attack on the convay was deliberate and that a UK Harrier pilot had advised the
F-16 pilot that the convoy was comprised solely of tractors and civilians. The F-16 pilot was
then allogedly told that the convoy was nevertheless a legitimate military target and was
instructed to fire on it. This same report also suggests that the convoy was attacked with
cluster bombs, indicated by bomb remnants and craters left at the site. However, these
claims - both with regard to the foreknowledge of the pilot as to the civilian nature of the
convoy and of the weapons used - are not confirmed by any other source.

67. NATO itself claimed that although the cockpit video showed the wvehicles to look like
tractors, when viewed with the naked eye from the attack altitude they appeared to be
military vehicles. They alleged that several characteristics indicated It to be a military convoy
including movement, size, shape, colour, spacing and high speed prior to the attack. There
had also been reports of Serb forces using civilian vehicles. An analysis of the Serb TV
footage of the attack on Djakovica by the OTP indicates that at approximately 1240, some
point during the attack, doubt was conveyed that Serb convoys do nat usualy travel in
convoys of that size, However, the on-scene analysis of the convoy appeared to convey the
impression that the convoy comprised a mix of military and civilian vehicies. At arounc 1300,
an order appears to have been issued, suspending attacks until the targe: couid be verified.

68. NATO has consistently claimed that it believed the Djakovica convoy to be escorted by
Serb military vehicles at the time of the attack. Human Rights Watch has commented on the
incident as follows:

"General Clark stated in September that NATO consistently cbserved Yugoslav
military vehicles moving on roads "intermixed with civilian convoys.” After the
Djakovica-Decane incident, General Clark says, "we got to be very, very cauticus
about striking objects moving on the roads. Another NATO officer, Ccl. Ed Bovle,
says: "Because we were so concerned with collateral damage, the CFAC
[Combined Forces Air Component Commander] at the time, General [Michaz!]
Short, put out the guidance that if military vehicles were intermingled with
civilian vehicles, they were not to be attacked, due to the collateral damage.”
when this directive was actually issued remains an important question.
Nevertheless, the change in NATO rules of engagement indicates that the alliance
recognized that it had taken insufficient precautions in mounting this attack, in
not identifying civilians present, and in assuming that the intended targets were
legitimate military objectives rather than in positively identifying them.”

£O, It is tne opinion of the committee that civilians were not deliberately attacked in this
incident. While there is nothing unlawful about operating at a height above Yugoslav air
defences, it is difficult for any aircrew operating an aircraft flying at several hundred miles an
hour and at a substantial height to distinguish between military and civiiian vehicles in a
convoy. in this nase, most of the attacking aircraft were F16s with a crew of one person to fly
the aircraft and identify the target. As soon as the crews of the attacking aircraft became
aware of the presence of civilians, the attack ceased.

70. While this incident is one where it appears the aircrews could have benefitted from lower
altitude scrutiny of the target at an early stage, the committee is of the opinion that neither
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the aircrew nor their commanders displayed the degree of recklessness in failing to take
precautionary measures which would sustain criminal charges. The committee also notes that
the attack was suspended as soon as the presence of civilians in the convoy was suspected.
Based on the information assessed, the committee recommends that the OTP not commence
an investigation related to the Djakovica Convoy bombing.

iii) The Bombing of the RTS (Serbian TV and Radio Station) in Belgrade on 23/4/99

71. On 23 April 1999, at 0220, NATO intentionally bombed the central studio of the RTS
(state-owned) broadcasting corporation at 1 Aberdareva Street in the centre of Belgrade, The
missiles hit the entrance area, which caved in at the place where the Aberdareva Street
building was connected to the Takovska Street building. While there is some doubt over
exact casualty figures, between 10 and 17 peaple are estimated to have been killed.

72. The bombing of the TV studic was parl of a planned attack aimed at disrupting and
degrading the C3 (Command, Control and Communications) network. In co-ordinated
attacks, on the same night, radio relay buildings and towers were hit along with electrical
power transformer stations. At a press conference on 27 April 1999, NATO officials justified
this attack in terms of the dual military and civilian use to which the FRY communication
system was routinely put, describing this as a

"very hardened and redundant command and control communications system
[which ...] uses commercial telephone, [...] military cable, [...] fibre optic cable,
[...] high frequency radio communication, [...] microwave communication and
everything can be intarconnected. There are literally dozens, more than 100 radio
relay sites around the country, and [...] everything is wired in through dual use.
Most of the commercial system serves the military and the military system can
be put to use for the cemmercial systeim [...]."

Accordingly, NATGC stressad the dual-use to which such communications systems were put,
describing civilian television as "nezvily dependzsnt on the military command and control
systern and military traffic is also routed througiy the civilian system" (press conference of 27
April, ibid).

73. At an earlier press conference on 23 April 1999, NATO officials reported that the TV
building also housed a large multi-purpose communications satellite antenna dish, and that
"radio relay control buildings and towers were targeted in the ongoing campaign to degrade
the FRY's command, control and communications network”. In a communication of 17 April
1999 to Amnesty International, NATO claimed that the RTS facilities were being used "as
radio relay stations and transrnitters to support the activities of the FRY military and special
police forces, and therefore they represent legitimate military targets" (Amnesty
International Report, NATO/Federal Republic of Yugoslavia: Violations of the Laws of War by
NATO during Operation Alfied Force, June 2000, p. 42).

74, Of the electrical power transformer stations targeted, one transformer station supplied
power to the air defence co-crdination network while the other supplied power to the
northern-sector operations centre. Both these facilities were key control elements in the FRY
integrated air-defence system. In this regard, NATO indicated that

"we are not targeting the Serb people as we repeatedly have stated nor do we
target President Milosevic personally, we are attacking the control system that Is
used to manipulate the military and security forces."

More controversially, however, the bombiny wzz also justified on the basis of the propaganda
purpose to which it was employed:

"[We need to] directly strike at the very central nerve system of Milosovic’s
regime. This of course are those assets which are used to plan and direct and to
create the political environment of tolerance in Yugoslavia in which these
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brutalities can not only be accepted but even condoned. [....] Strikes against TV
rransmitters and broadcast facilities are part of our campaign to dismantle the

FRY propaganda machinery which is a vital part of President Milosevic's control

mechanism."

In a similar statement, British Prime Minister Tony Blair was reported as saying in The Times
that the media "is the apparatus that keeps him [Milosevic] in power and we are entirely
justified as NATO allies in damaging and taking on those targets” (24 April, 1999). In a
statement of 8 April 1999, WATO also indicated that the TV studios would be targeted unless
they broadcast 6 hours per day of Western media reports: "If president Milosevic would
provide equal time for Western news broadcasts in its programmes without censorship 3
hours a day between noon 2nd 1800 and 3 hours a day between 1800 and midnight, then his
TV could be an acceptable instrument of public information.”

75. NATO intentionally bombed the Radio and TV station and the persons kiiled or injured
were civilians. The questions are: wWas the station a legitimate military objective and; iFik
was, were the civilian casualties disproportionate to the military advantage gained by the
attack? For the station to be a military objective within the definition in Article 52 of Protocol
I: a) its nature, purpose or use must make an effective contribution to military action and b)
its total or partial destruction must offer a definite military advantage in the circumstances
ruling at the time. The 1956 ICRC list of military objectives, drafted before the Additional
Protocols, included the installations of broadcasting and television stations of fundamental
military importance as military objectives (para. 39 above). The list prepared by Major
General Rogers included broadcasting and television stations If they meet the military
objective criteria (para. 38 above). As indicated in paras. 72 and 73 above, the attack
appears to have been justified by NATO as part of a more general attack aimed at disrupting
the FRY Command, Contrel and Communications network, the nerve centre and apparatus
that keeps Milosevic in power, and also as an attempt to dismantle the FRY propaganda
machinery. Insofar as the attack actually was aimed at disrupting the communications
network, it was legally acceptable.

76. 1f, however, the attack was made because equal time was not provided fui WWestern RS
broadcasts, that is, because the station was part of the propaganda machinery, the iega!
basis was mare debatable. Disrupting government propaganda may help to undermine the
morale of the population and the armed forces, but justifying an attack on a civilian facility
on such grounds alone may not meet the "effective contribution to military action" and
"definite military advantage” criteria required by the Additional Protocols (see paras. 35-36,
above). The ICRC Commentary on the Additional Protocols interprets the expression "definite
military advantage anticipated" to exclude "an attack which only oifers notential or
indeterminate advantages” and interprets the expression "conerete and direct” 2s intended to
show that the advantage concerned should be cubstantial and relatively close rather than
hardly perceptible and likely to appear only in the long term (i C Cemmeantary on the
Additional Protocols of 8 June 1577, para. 2209). While stopping such propaganda may serve
a demoralize the Yugoslav population and undermine the government’s political suppert. it is
unlikely that either of these purposes would offer the "concrete and direct” military
advantage necessary to make them a legitimate military objective. MATO believed that
Yugoslav broadcast facilities were "used entirely to incite hatred and propaganda” and
alleged that the Yugoslav government had put all private TV and radio stations in Serbia
under military control (NATO press conferences of 28 and 30 April1999). However, it was not
claimed that they were being used to incite violence akin to Radio Milles Collines during the
rwandan genocide, which might have justified their destruction (see para. 47 above). At
worst, the Yugoslav government was using the broadcasting neiworks to issue propaganda
supportive of its war effort: a circumstance which does not, in ana of .tself. amount to a war
crime (see in this regard the judgment of the International Military Tribunal in Muremberg in
1546 in the case of Hans Fritzsche, who served as a senior officiai in the prupaganda ministry
alleged to have incited and encouraged the commission of crimes. The IMT held that
although Fritzsche clearly made strong statements of a propagandistic nature, It was
nevertheless not prepared to find that they were intended to incite the commission of
atrocities, but rather, were aimed at arousing popular sentiment in support of Hitler and the
German war effort (American Journal of International Law, vol. 41 (1947) 328)). The
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committee finds that if the attack on the RTS was justified by reference to its propaganda
purpose alone, its legality might well be questioned by some experts in the field of
international humanitarian law. It appears, however, that NATO's targeting of the RTS
building for propaganda purposes was an incidental (albeit complementary) aim of its
primary goal of disabling the Serbian military command and control system and to destroy
the nerve system and apparatus that keeps Milosevié¢ in power. In a press conference of 9
April 1999, NATO declared that TV transmitters were not targeted cirectly but that "in
Yugoslavia military radio relay stations are often combined with TV transmitters [so] we
attack the military target. If there is damage to the TV transmitters, it is a secondary effect
but it is not [our] primary intention to do that." A NATO spokesperson, Jamie Shea, also
wrote to the Brussels-based International Federation of Journalists on 12 April claiming that
OperationAllied Force "target[ed] military targets only and television and radio towers are
only struck if they [were] integrated into military facilities ... There is no policy to strike
television and radio transmitters as such" (cited in Amnesty International Report, ibid, June
2000).-

77. Assuming the station was a legitimate objective, the civilian casualties were
unfortunately high but do not appear to be clearly disproportionate.

Although MNATO alleged that it made "every possible effort to avoid civilian casualties and
collateral damage" (Amnesty International Report, ibid, June 2000, p. 42), some doubts have
been expressed as to the specificity of the warning given to civilians by NATO of its intended
strike, and whether the notice would have constituted "effective warning ... of attacks which
may affect the civililan population, unless circumstances do not permit" as required by Article
57(2) of Additional Protocol 1.

Evidence on this point is semewhat contradictory. On the one hand, NATO officials in Brussels
are allegec tn have told Amnesty International that they did not give a specific warning as it
would have endangerea the pilots (Amnesty International Report, ibid, June 2000, at p. 47,
see also paira. 42 abcve re: proportionality and the extent to which a military commander is
obligated to expose his own forces to danger in order to limit civilian casualties or damage).
On this view, it is possibie that casualties among civilians working at the RTS may have been
heightened because of NATQ's apparent failure to provide clear advance warning of the
attack, as required by Article 57(2).

On the other hand, foreign media representatives were apparently forewarned of the attack
(Amnesty International Report, ibid). As Western journalists were reportedly warned by their
employers to stay away from the television station before the attack, it would also appear
that some Yugosiav officialz mav have expeacted that the building was about to be struck.
Consequentiy, UK Prime Minister Tony Blair blamed Yugoslav officials for not evacuating the
building, claiming that "[t]hey could have moved those people out of the building. They knew
it was a target and ‘they didnt .. [I]Jt was probably for .. very clear propaganda
reasons." (fbid, citing Moral combat - NATO at war, broadcast on BBC2 on 12 March 2000).
Although knowledge on the part cf Yugoslav officials of the impending attack would not
divest NATO of its obligation to forewarn civilians under Article 57(2), it may nevertheless
imply that the Yugoslav authorities may be partially responsible for the civilian casualties
resulting from the attack and may suggest that the advance notice given by NATO may have
in fact been sufficient under the circumstances.

78. Assuming the RTS building to be a legilimate military target, it appeared that NATO
realised that attacking the RTE buiding would only interrupt broadcasting for a brief period.
Indeed, broadcasting allegedly recoinmenced within hours of the strike, thus raising the issue
of the importance of the military advantage gained by the attack vis-a-vis the civilian
casualties incurred. The FRY command and control network was alleged by NATO to comprise
a complex web and that couid thus not be disabled in one strike. As noted by General Wesley
Clark, NATO "knew when we struck that there would be alternate means of getting the Serb
Television. There’s no single switch to turn off everything but we thought it was a good move
to strike it and the political leadership agreed with us" (/brd, citing "Moral combat, NATO at
War," broadcast on BBC2 on 12 March 2000). At a press conference on 27 April 1999,
another NATO spokesperson similarly described the dual-use Yugoslav command and control
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network as "incapable of being dealt with in "a single knock-out blow (ibid)." The
proportionality or otherwise of an attack should not necessarily focus exclusively on a specific
incident. (See in this regarc para. 52, above, referring to the need for an overall assessment
of the totality of civilian vicsims as against the goals of the military campaign). With regard
to these goals, the strategic target of these attacks was the Yugoslav command and control
network, The attack on the RTS building must therefore be seen as forming part of an
integrated attack against numerous objects, including transmission towers and control
buildings of the Yugoslav radio relay network which were "essential to Milosevic's ability to
direct and control the reoressive activities of his army and special police forces in
Kosovo" (NATO press release, 1 May 1999) and which comprised "a key element in
theYugoslav air-defence network" (ibid, 1 May1999). Attacks were also aimed at electricity
grids that fed the commanc and control structures of the Yugoslav Army (ibid, 3 May 1999).
Other strategic targets included additional command and control assets such as the radio and
TV relay sites at Novi Pazar, Kosovaka and Krusevac (ibid) and command posts (ibid, 30
April). Of the elecirical power transformer stations targeted, one transformer station supplica
power to the air-defence coordination network while the other supplied power to the northern
sector operations centre, Both these facilities were key control elements in the FRY integrated
air-defence system (ibid, 23 April 1999). The radio relay and TV transmitting station near
Novi Sad was also an imporzant link in the air defence command and control communications
network. Not only were these targets central to the Federal Republic of Yugoslavia's
governing apparatus, but formed, from a military point of view, an integral part of the
strategic communications network which enabled both the military and national command
authorities to direct the repression and atrocities taking place in Kosovo (ibid, 21 April 1999).

79. On the basis of the above analysis and on the information currently available to it, the
committee recommends that the OTP not commence an investigation related to the bombing
of the Serbian TV and Radic Station.

iv. The Attack on the Chinese Embassy cri 7/5/99

80. On 7/5/99, at 2350, NATO aircraft fired several misciles which hit the Chinese Embassy
in Belgrade, killing 3 Chinese citizens, injuring an estimated 15 oiiigrs, and causing extensive
damage to the embassy building and other buildings in the immediate surrounds. At the
moment of the attack, fifty people were reported to have been in the embassy buildings. By
the admission of US Government sources, the Chinese Embassy compound was mistakenly
hit. The bombing occurred because at no stage in the process was it realised that the bombs
were aimed at the Chinese Embassy. The Embassy had been wrongly identified as the
Yugoslav Federal Directorate for Supply and Procurement (Yugoimport FDSP) at 2 Umetnosti
Boulevard in New Belgrade. The FDOSP was deemed by the CIA tu te a legitimate target due
to its role In military procurement: it was selected for its role in support of the Yugoslav
military effort,

81. Under Secretary of State Thomas Pickering offered the following expianation for what
occurred:

"The bombing resulted from three basic failures. First, the technigue used to locate the
intended target - the headquarters of the Yugoslav Federal Directorate for Supply and
Procurement (FDSP) - was severely flawed. Second, none of the military or intelligence
databases used to verify target information contained the correct location of the
Chinese Embassy. Third, nowhere in the target review process was either of the first
two mistakes detected. No one who might have known that the targeted building was
not the FDSP headquarters - but was in fact the Chinese Erbassy - was ever
consulted."

According to US Government sources, the street address of the intended target, the FDSP
headquarters was known as Bulevar Umetnosti 2 in New Belgrade. During a mid-April "work-
up" of the target to prepare a mission folder for the B-2 bomber crew, three maps were used
in an attempt to physically locate this address within the neighborhood: two local commercial
maps from 19889 and 1996, and one US government (National Imagery and Mapping Agency
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or NIMA) map produced in 1997. None of these maps had any reference to the FDSP building
and none accurately identified the current location of the Chinese Embassy.

82. The root of the failures in target location appears to stem from the land navigation
techniques employed by an intelligence officer in an effort to pinpoint the location of the
FDSP building at Bulevar Umetnosti 2. The officer used techniques known as "intersection”
and "resection” which, while appropriate to locate distant or inaccessible points or objects,
are inappropriate for use in aerial targeting as they provide only an approximate location,
Using this process, the individual mistakenly determined that the building which we now
know to be the Chinese Embassy was the FDSP headquarters. This method of identification
was not questioned or reviewed and hence this flaw in the address |location process went
undetected by all the others who evaluated the FDOSP headquarters as a military target. It
also appears that very late in the process, an intelligence officer serendipitously came to
suspect that the target had been wrongly identified and sought to raise the concern that the
building had been mislocated, However, throughout a series of missed opportunities, the
problem of identificaticn was not brought to the attention of the senior managers who may
have been able to intervene in time to prevent the strike,

83, Finally, reviewing elements in, inter alia, the Joint Staff did not uncover either the
inaccurate location of the FDSP headquarters or the correct location of the Chinese Embassy,
The data base reviews were limited to validating the target data sheet geographic
coordinates and the information put into the data base by the NIMA analyst. Such a circular
process did not serve to uncover the original error and highlighted the system’s susceptibility
to a single point of data basa failure. The critical linchpin for both the error in identification of
the building and the failure of the review mechanisms was thus the inadequacy of the
supporting data bases and the mistaken assumption the information they contained would
necessarilv bz accurate,

84, The building hit was clearly a civilian object and not a legitimate military obie<tive.
NATO, and subsequently various crgans of the US Government, including the CIA, issued a
formai apnlogy, accepted full responsibility for the incident and asserted that the intended
target, the Federai Directorate for Supply and Procurement, would have been a legitimate
military objective. The USA has formally apologized to the Chinese Government and agreed
to pay $28 million in compensation to the Chinese Government and $4.5 million to the
families of those killed or injured. The CIA has also dismissed one intelligence officer and
reprimanded six senior managers. The US Government also claims to have taken corrective
actions in order to assign individual responsibility and to prevent mistakes such as this from
occurring in the future.

85, It is the opinicn of the committee that the aircrew involved in the attack should not be
assigned any responsibility for the fact they were given the wrong target and that it is
Inappropriate i\ attampt te assign criminal responsibility for the incident to senior leades
because they were provided with wrong information by officials of another agency. Based on
the information available to it, the committee is of the opinion that the OTP should not
undertake an investigation concerning the bombing of the Chinese Embassy.

v, The Attack on Korisa Village on 13/5/99

86. On 14 May 1999, NATO aircraft dropped 10 bombs on the village of Korisa, on the
highway between Prizren and Pristina. Much confusion seems to exist about this incident, and
factuai accounts do not seem to easily tally with each other. As many as 87 civililans, mainly
refugees, wern killed in this attack and approximately 60 appear to have been wounded, Tie
orimary target in this attack was asserted by NATO to be a Serbian military camp and
Command Fost which were located near the village of Korisa. It appears that the refugees
were near the attacked object. However, unlike previous cases where NATO subsequently
claimed that an error had occurred in its targeting or its military intelligence sources, NATO
spokespersons continued to affirm the legitimacy of this particular attack. They maintained
that this was a legitimate military target and that NATO intelligence had identified a military
camp and Command Post near to the village of Korisa.
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87. According to NATO officials, immediately prior to the attack, the target was identified as
having military revetments. The pilot was able to see silhouettes of vehicles on the ground as
the attack took place at 2330, when two laser guided bombs were dropped. Ten minutes
later, another two laser guided bombs and six gravity bombs were dropped. In a press
conference on 15 May, NATO stated that the attack went ahead because the target was
confirmed by prior intelligence as being valid and the pilot identified vehicles present. There
were never any doubts, frem NATO spokespersons, as to the validity of this target.

88. Information about NATO's position on the bombardment of Koria was released at the
press conference on the following day, 15 May. At this conference, General Jertz twice
affirmed that the target was, in NATO's apinion, legitimate since military facilities were
present at the site:

"As already has been mentioned, it was a iegitimate military target. NATO
reconnaissance and intelligence orders identified just outside Korisa a military
camp and command post, including an armoured personnel carrier and 10 pieces
of artillery. Follow-up intelligence confirmed this information as being a valid
military target. Immediately prior to the attack at 23.30-11.30 pm - local time
Thursday night an airborne forward air controller identified the target, so the
identification and attack system of his aircraft, having positively identified the
target as what locoked like dug-in military reveted positions, he dropped two laser
guided bombs. Approximately 10 minutes later, the third aircraft engaged the
target with gravity bombs, with six gravity bombs. A total of 10 bombs were
dropped on the target.”

When questioned about the presence of civilins on the ground, General Jertz indicated:

"What I can say so far is when the piiot attacked the target he had to visually
identify it through the attack systems which are in the aircraft, and you know It
was by night, so he did see silhouettes of vahicles on the ground and as it was by
prior intelligence a valid target, he did do the attack [...] it was a legitimate
target. Since late April we knew there were command posts, military pieces in
that area and they have been continuously used. So for the pilot flying the
attack, it was a legitimate target. But when he Is in the target area for attacking,
it is his responsibility to make sure that all the cues he sees are the ones which
he needs to really attack, And at night he saw the silhouettes of vehicles and that
is why he was allowed to attack. Of course, and we have to be very fair, we are
talking at night. If there is anybody sleeping somewhere it « Nouse, you would
not be ahle to see it from the perspective of a piiot, But once again, den't
misinterpret it. It was a military target which had been used since the beginning
of conflict over there and we have all sources used to identify this target in order
to make sure that this target was still a valid target when it was

attacked." (Emphasis added).

The NATO positicn thus appears to be that it bombed a legitimate military target, that it
knew nothing of the presence of civilians and that none were observed immediately prior to
the attack. Indeed, NATO stated that they believed this area to have been completely cleared
of civilians. There is some information indicating that displaced Kosovar civilians were forcibly
concentrated within a military camp In the village of Koriz as human shields and that
Yugoslav military forces may thus be at leact partialiy responsibie for the deaths there.

89. The available information concerning this incident is in conflict. The attack occurred in
:he middle of the night at about 2330. The stated object of the attack was a legitimate
military objective. Accerding to NATOQ, all practicable precauticns were taken and It was
determined civilians were not present. It appears that a relatively large number of civilians
were killed. It also appears these civilians were either returning refugees or persons gathered
as human shields by FRY authorities or both. The committee is of the view that the credible
information available is not sufficient to tend to show that a crime within the jurisdiction of
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the Tribunal has been cm:nmitted by the aircrew or by superiors in the NATO chain of
command. Based on the information avallable to it, the committee is of the opinion that OTP
should not undertake an investigation concerning the bombing at Koriga.

V Recommendations

90. The committee has conducted its review relying essentially upon public documents,
including statements made by NATO and NATO countries at press conferences and public
documents produced by the FRY. It has tended to assume that the NATO and NATO countries’
press statements are generally reliable and that explanations have been honestly given. The
committee must note, however, that when the OTP requested NATO to answer specific
questions about specific incidents, the NATO reply was couched in general terms and failed to
address the specific incidents. The committee has not spoken to those involved in directing or
carrying out the bombing cainpaign. The committee has also assigned substantial weight to
the factual assertions made by Human Rights Watcn as its investigators did spend a limited
amount of time on the ground in the FRY. Further, the committee has noted that Huriian
Rights Watch found the two volume compilation of the FRY Ministry of Foreign Affairs entitled
NATO Crimes in Yugoslavia generally reliable and the committee has tended to rely on the
casualty figures for specific incidents in this compilation. If one accepts the figures in this
compilation of approximately 495 civilians killed and 820 civilians wounded in documented
instances, there is simply no evidence of the necessary crime base for charges of genocide or
crimes against humanity. Further, in the particular incidents reviewed by the committee with
particular care (see paras. 9, and 48-76) the committee has not assessed any particular
incidents as justifying the commencement of an investigation by the OTP. NATO has admitted
that mistakes did occur during the bombing campaign; errors of judgment may also have
occurred. Selection of certain objectives for attack may be subject to legal debate. On the
basis of the information reviewed, however, the committee is of the opinion that neither an
in-depth investigation related to the bombing campaign as a whole ncr invectigations related
to specific incidents are justified. In all cases, either the law is not sufficiently clear or
investigations are unlikely to result in the acquisition of sufficient evidence to substantiate
charges against high level accused or against lower accused for particulaiiy heinous offences.

91. On the basis of information available, the committee recommends that no Investigation
be commenced by the OTP in relation to the NATO bombing campaign or incidents occurring
during the campaign.
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Recommendations

I Background and Mandate

The North Atlantic Treaty Organization (NATO) conducted a bombing campaign against
the Federal Republic of Yugoslavia (FRY) from 24 March 1999 to 9 June 1999. During
and since that period, the Prosecutor has received numerous requests that she
investigate allegations that senior political and military figures from NATO countries
committed serious violations of international humanitarian law during the campaign,
and that she prepares indictments pursuant to Article 18(1) & (4) of the Statute.
Criticism of the NATO bombing campaign has included allegations of varying weight: a)
that, as the resort to force was illegal, all NATO actions were illegal, and b) that the
NATQ forces deliberately attacked civilian infrastructure targets (and that such attacks
were unlawful), deliberately or recklessly attacked the civilian population, and
deliberately or recklessly caused excessive civilian casualties in disregard of the rule of
proportionality by trying to fight a "zero casualty” war for their own side. Allegations
concerning the "zero casualty" war involve suggestions that, for example, NATO
aircraft operated at heights which enabled them to avoid attack by Yugoslav defences
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and, consequently, made it impossible for them to properly distinguish between
military or civilian objects on the ground. Certain allegations went so far as to accuse
NATO of crimes against humanity and genocide.

3. Article 18 of the Tribunal’s Statute provides:

"The Prosecutor shall initiate investigations ex officio or on the basis of
information obtained from any source, particularly from Governments,
United Nations organs, intergovernmental and non-governmental
organizations. The Prosecutor shall assess the information received or
obtained and decide whether there is sufficient basis to proceed".

On 14 May 99 the then Prosecutor established a committee to assess the allegations
and material accompanying them, and advise the Prosecutor and Deputy Prosecutor
whether or not there is a sufficient basis to proceed with an investigation intc some or
all the allegations or into other incidents related to the NATO bombing.

4. In the course of its work, the committee has not addressed in detail the issue of the
fundamental legality of the use of force by NATO members against the FRY as, if such
activity was unlawful, it could constitute a crime against peace and the ICTY has no

= jurisdiction over this offence. (See, however, paras 30 -~ 34 below). It is noted that the
legitimacy of the recourse to force by NATO is a subject before the International Court
of Justice in a case brought by the FRY against various NATO countries.

II Review Criteria

5. In the course of its review, the committee has applied the same criteria to NATO
activities that the Office of the Prosecutor (OTP) has applied to the activities of other
actors in the territory of the former Yugoslavia. The committee paid particular heed to

the following questions:

a. Are the prohibitions alleged sufficiently well-established as violations of
international humanitarian law to form the basis of a prosecution, and does the
application of the law to the particular facts reasonably suggest that a violation
of these prohibitions may have occurred? and

b. upon the reasoned evaluation of the information by the committee, is the
information credible and does it tend to show that crimes within the jurisdiction
of the Tribunal may have been committed by individuals during the NATO

A bombing campaign ?

This latter question reflects the earlier approach in relation to Article 18(1) of the Statute
taken by the Prosecutor when asserting her right to investigate allegations of crimes
committed by Serb forces in Kosovo (Regquest by the Prosecutor, Pursuant to Rule 7 bis) (8)
that the President Notify the Security Council That the Federal Republic of Yugoslavia Has
Failed to Comply With Its Obligations Under Article 29, dated 1 February 1999). The
threshold test expressed therein by the Prosecutor was that of "credible evidence tending to
show that crimes within the jurisdiction of the Tribunal may have been committed in
Kosovo". That test was advanced to explain in what situation the Prosecutor would consider,
for jurisdiction purposes, that she had a legal entitlement to investigate. (As a corollary, any
investigation failing to meet that test could be said to be arbitrary and capricious, and to fall
outside the Prosecutor’s mandate). Thus formulated, the test represents a negative cut-off
point for investigations. The Prosecutor may, in her discretion require that a higher threshold
be met before making a positive decision that there is sufficient basis to proceed under
Article 18(1). (In fact, in relation to the situation on the ground In Kosovo, the Prosecutor
was in possession of a considerable body of evidence pointing to the commission of
widespread atrocities by Serb forces.) In practice, before deciding to open an investigation in
any case, the Prosecutor will also take into account a number of other factors concerning the
prospects for obtaining evidence sufficient to prove that the crime has been committed by an
individual who merits prosecution in the international forum.
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III Work Program

6. The committee has reviewed:

a. documents sent to the OTP by persons or groups wishing the OTP to commence
investigations of leading persons from NATO countries,
b. public documents made available by NATO, the US Department of Defense and

the British Ministry of Defence,

c. documents filed by the FRY before the IC], a large number of other FRY
documents, and also the two volume compilation of the FRY Ministry of Foreign
Affairs entitled MATO Crimes in Yugoslavia (White Book),

d. various documents submitted by Human Rights Watch including a letter sent to
the Secretary General of NATO during the bombing campaign, a paper on NATO's
Use of Cluster Munitions, and a report on Civilian Deaths in the NATO Air
Campaign, .

e. a UNEP study: The Kosovo Conflict: Consequence for the Environment and
Human Settlements,

= f. documents submitted by a Russian Parliamentary Commission,

g. two studies by a German national, Mr. Ekkehard Wenz, one concerning the
bombing of a train at the Grdelica Gorge and the other concerning the bombing
of the Djakovica Refugee Convoy,

h. wvarious newspaper reports and legal articles as they have come to the attention
of committee members,

i. the response to a letter containing a number of questions sent to NATO by the
OTP, and

j. an Amnesty International Report entitled “Collateral Damage" or Unlawful
Killings? Violations of the Laws of War by NATO during Operation Allied Force.

7. It should be noted that the committee did not travel to the FRY and it did not solicit
information from the FRY through official channels as no such channels existed during
the period when the review was conducted. Most of the material reviewed by the
committee was in the public domain. The committee has relied exclusively on
documents. The FRY submitted to the Prosecutor a substantial amount of material
concerning particular incidents. In attempting to assess what happened on the ground,
the committee relied upon the Human Rights Watch Report entitled Civifian Deaths in

- the NATO Air Campaign and upon the documented accounts in the FRY Ministry of
Foreign Affairs volumes entitled NATO Crimes in Yugoslavia, The committee also relied
heavily on NATO press statements and on the studies done by Mr. Ekkehard Wenz. The

information available was adequate for making a preliminary assessment of incidents
in which civilians were killed or injured. Information related to attacks on objects

where civilians were not killed or injured was difficult to obtain and very little usable
information was obtained.

8. To assist in the preparation of an Interim Report, a member of the Military Analysis

e Team reviewed the documents avallable in the OTP at the time, that is, all those
referred to in paragraph 6 above except the FRY volumes entitled NATO Crimes in
Yugoslavia, the HRW report on Civilian Deaths in the NATO Air Campaign, the studies
by Mr. Wenz, NATO's response to the letter sent by the OTP to NATO, and the Amnesty
International Report. The analyst prepared: a) a list of key incidents, b) a list of civilian
residential targets, c) a list of civilian facility targets, d) a list of cultural property
targets, e) a list of power facility targets, f) a list of targets the destruction of which
might significantly affect the environment, and g) a list of communications targets.
Very little information was available concerning the targets in lists (b) through (g).

9, The committee reviewed the above lists and requested the preparation of a file
containing all available information on certain particular incidents, and on certain
target categories. (It should be noted that the use of the terms "target" or "attack” in
this report does not mean that in every case the site in question was deliberately

25-08-00

I http://www,un.org/icty/pressreal/nato061300.htm




Final Report to the Prosecutor by the Committee Established to Review the NATO B.. Page 4 of 27

struck by NATO, The terms are convenient shorthand for incidents in which it is alleged
that particular locations were damaged in the course of the bombing campaign).

The key incidents and target categories were:

a. the attack on a civilian passenger train at the Grdelica Gorge - 12/4/99 - 10 or
more civilians killed, 15 or more injured,

the attack on the Djakovica Convoy - 14/4/99 - 70-75 civilians killed, 100 or
more injured,

the attack on Surdulica, - 27/4/99 - 11 civilians killed, 100 or more injured,
the attack on Cuprija - 8/4/99 - 1 civilian killed, 5 injured,

the attack on the Cigota Medical Institute - 8/4/99 - 3 civilians killed,

the attack on Hotels Baciste and Putnik - 13/4/99 - 1 civilian killed,

the attacks on the Pancevo Petrochemical Complex and Fertilizer Company -
15/4/99 and 18/4/99 - no reported civilian casualties,

the attack on the Nis Tobbaco Factory - 18/4/99 - no reported civilian
casualties,

the attack on the Djakovica Refugee Camp - 21/4/99 - 5 civilians killed, 16-19
- injured,

the attack on a bus at Lu" ane - 1/5/99 39 civilians killed,

the attack on a bus at Pec - 3/5/99 - 17 civilians killed, 44 injured,

the attack at Korisa village - 13/5/99 - 48-87 civilians killed,

the attack on the Belgrade TV and Radio Station - 23/4/99 - 16 civilians killed,
the attack on the Chinese Embassy in Belgrade - 7/5/99 - 3 Civilians killed, 15
injured,

attack on Nis City Centre and Hospital = 7/5/99 - 13 civilians killed, 60 injured,
attack on Istok Prison - 21/5/99 - at least 19 civilians killed,

attack on Belgrade Hospital - 20/5/99 - 3 civilians killed, several injured,
attack on Surdulica Sanatarium - 30/5/99 - 23 killed, many injured,

attack on journalists convoy Prizren-Brezovica Road — 31/5/99 - 1 civilian killed
- 3 injured

attack on Belgrade Heating Plant - 4/4/99, - 1 killed,

u. attacks on Trade and Industry Targets.

P ®mope o
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10. On 23 July 1999, each committee member was provided with a binder including all
™ available material. The committee members reviewed material in the binders.

11. In addition to reviewing factual information, the committee has also gathered legal
materials and reviewed relevant legal issues, including the legality of the use of depleted
uranium projectiles, the legality of the use of cluster munitions, whether or not the bombing
campaign had an unlawfully adverse impact on the environment, and legal issues related to
target selection.

~12. The committee prepared an interim report on the basis of its analysis of the legal and
factual material available and this was presented to the Prosecutor on 6 December 1999, At
the direction of the Prosecutor, the committee then further updated the incident list and
prepared a list of general questions and questions related to specific incidents. A letter
enclosing the questionnaire and incident list was sent to NATO on 8 February 2000. A
general reply was recelved on 10 May 2000.

13, It has not been possible for the committee to look at the NATO bombing campaign on a
bomb by bomb basis and that was not its task. The committee has, however, reviewed
Public information concerning several incidents, including all the more well known incidents,
with considerable care. It has alsg endeavored to examine, and has posed questions to
NATO, concerning all other incidents in which it appears three or more civilians were killed.
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In conducting its review, the committee has focused primarily on incidents in which civilian
deaths were alleged and/or confirmed. The committee reviewed certain key incidents in
depth for its interim report. These key incidents included 10 incidents in which 10 or more
civilians were killed. The review by Human Rights Watch revealed 12 incidents in which 10 or
more civilians were killed, all of the incidents identified by the committee plus two additional
incidents: a) the attack on the Aleksinak "Deligrad” military barracks on 5/5/99 in which 10
civilians were killed and 30 wounded (a bomb aimed at the barracks fell short), and b) the
attack on a military barracks in Novi Pazar on 31/5/99 in which 11 civilians were killed and
23 wounded (5 out of 6 munitions hit the target but one went astray). The committee’s
review of incidents in which it is alleged fewer than three civilians were killed has been

hampered by a lack of reliable information.

IV Assessment

A. General Issues

i, Damage to the Environment

== 14, The NATO bombing campaign did cause some damage to the environment. For instance,
attacks on industrial facilities such as chemical plants and oil Installations were reported to
have caused the release of pollutants, although the exact extent of this is presently
unknown. The basic legal provisions applicable to protection of the environment in armed
conflict are Article 35(3) of Additional Protocol I, which states that *[i]t is prohibited to
employ methods or means of warfare which are intended, or may be expected, to cause
widespread, long-term and severe damage to the natural environment” and Article 55 which

states:

1. Care shall be taken in warfare to protect the natural environment against
widespread, long-term and severe damage. This protection includes a prohibition
of the use of methods or means of warfare which are intended or may be
expected to cause such damage to the natural environment and thereby to
prejudice the health or survival of the population,

2. Attacks against the natural environment by way of reprisals are prohibited

15. Neither the USA nor France has ratified Additional Protocol I. Article 55 may,
== nevertheless, reflect current customary law (see however the 1996 Advisory Opinion on the
Legality of Nuclear Weapons, where the International Court of Justice appeared to suggest
that it does not (ICJ Rep. (1996), 242, para. 31)). In any case, Articles 35(3) and 55 have a
very high threshold of application. Their conditions for application are extremely stringent
and their scope and contents imprecise. For instance, it is generally assumed that Articles 35
(3) and 55 only cover very significant damage. The adjectives ‘widespread, long-term, and
severe’ used in Additional Protocol I are joined by the word ‘and’, meaning that it is a triple,
cumulative standard that needs to be fulfilled.
Consequently, it would appear extremely difficult to develop a prima facie case upon the
rbasis of these provisions, even assuming they were applicable. For instance, it is thought
that the notion of ‘long-term’ damage in Additional Protocol I would need to be measured in
years rather than months, and that as such, ordinary battlefield damage of the kind caused
to France In World War I would not be cavered.
The great difficulty of assessing whether environmental damage exceeded the threshold of
Additional Protocol I has also led to criticism by ecologists. This may partly explain the
disagreement as to whether any of the damage caused by the oil spills and fires in the
1990/91 Gulf War technically crossed the threshold of Additional Protocol 1.
It is the committee’s view that similar difficulties would exist in applying Additienal Protocol 1
to the present facts, even if reliable environmental assessments were to give rise to
legitimate concern concerning the impact of the NATO bombing campaign. Accordingly, these
effects are best considered from the underlying principles of the law of armed conflict such
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as necessity and proportionality.

16. The conclusions of the Balkan Task Force (BTF) established by UNEP to look into the
Kosovo situation are:

"Our findings indicate that the Kosovo conflict has not caused an environmental
catastrophe affecting the Balkans region as a whole,

Nevertheless, pollution detected at some sites is serious and poses a threat to
hurnan heaith.

BTF was able to identify environmental ‘hot spots’, namely in Pancevo,
Kragujevac, Novi Sad and Bor, where immediate action and also further
monitoring and analyses will be necessary. At all of these sites, environmental
contamination due to the consequences of the Kosovo conflict was identified.

Part of the contamination identified at some sites clearly pre-dates the Kosovo,
conflict, and there is evidence of long-term deficiencies in the treatment and

storage of hazardous waste.

The problems identified require immediate attention, irrespective of their cause,
if further damage to human health and the environment is to be avoided."

17. The OTP has been hampered in its assessment of the extent of environmental damage in
Kosovo by a lack of alternative and corroborated sources regarding the extent of
environmental contamination caused by the NATO bombing campaign. Moreover, it is quite
possible that, as this campaign occurred only a year ago, the UNEP study may not be a
reliable indicator of the long term environmental consequences of the NATO bombing, as
accurate assessments regarding the long-term effects of this cant:amination may not yet be

practicable.

It is the opinion of the committee, on the basis of information currently in its possession,
that the environmental damage caused during the NATO bombing campaign does not reach
the Additional Protocol I threshold. In addition, the UNEP Report also suggests that much of
the environmental contamination which is discernible cannot unambiguously be attributed to

the NATO bombing.

18. The alleged environmental effects of the NATO bombing campaign flow in many cases
from NATO's striking of legitimate military targets compatible with Article 52 of Additional
Protocol I such as stores of fuel, industries of fundamental importance for the conduct of war
and for the manufacture of supplies and material of a military character, factories or plant
and manufacturing centres of fundamental importance for the conduct of war. Even when
targeting admittedly legitimate military objectives, there is a2 need to avoid excessive long-
term damage to the economic infrastructure and natural environment with a consequential
adverse effect on the civilian population. Indeed, military objectives should not be targeted if
the attack is likely to cause collateral environmental damage which would be excessive in
-relation to the direct military advantage which the attack is expected to produce (A.P.V.
Rogers, "Zero Casualty Warfare," IRRC, March 2000, Vol. 82, pp. 177-8).

19, It is difficult to assess the relative values to be assigned to the military advantage gained
and harm to the natural environment, and the application of the principle of proportionality is
more easily stated than applied In practice. In applying this principle, it is necessary to
assess the importance of the target in relation to the incidental damage expected: if the
target is sufficiently important, a greater degree of risk to the environment may be justified.

20. The adverse effect of the coalition air campaign in the Gulf war upon the civilian
infrastructure prompted concern on the part of some experts regarding the notion of
"military objective." This has prompted some experts to argue that where the presumptive
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effect of hostilities upon the civilian infrastructure (and consequently the civilian population)
is grave, the military advantage conferred by the destruction of the military objective would
need to be decisive (see below, paras. 40-41). Similar considerations would, in the
committee’s view, be warranted where the grave threat to the civilian infrastructure
emanated instead from excessive environmental harm resulting from the hostilities. The
critical question is what kind of environmental damage can be considered to be excessive.
Unfortunately, the customary rule of proportionality does not include any concrete guidelines

to this effect,

21. The military worth of the target would need to be considered in relation to the
circumstances prevailing at the time. If there is a choice of weapons or methods of attack
available, a commander should select those which are most likely to avoid, or at least
minimize, incidental damage. In doing so, however, he is entitled to take account of factors
such as stocks of different weapons and likely future demands, the timeliness of attack and
risks to his own forces (A.P.V. Rogers, ibid, at p. 178). Operational reality is recognized in
the Statute of the International Criminal Court, an authoritative indicator of evolving
customary international law on this point, where Article 8(b)(iv) makes the infliction of
incidental environmental damage an offence only if the attack is launched intentionally in the
knowledge that it will cause widespread, long-term and severe damage to the natural

- environment which would be clearly excessive in relation to the concrete and direct overall
military advantage anticipated. The use of the word "clearly’ ensures that criminal
responsibility would be entailed only in cases where the excessiveness of the incidental

damage was cbvious.

22, Taken together, this suggests that in order to satisfy the requirement of proportionality,
attacks against military targets which are known or can reasonably be assumed to cause
grave environmental harm may need to confer a very substantial military advantage in order
to be considered legitimate. At a minimum, actions resulting in massive environmental
destruction, especially where they do not serve a clear and important military purpose,
would be questionable. The targeting by NATO of Serbian petro-chemical industries may well
have served a clear and important military purpose.

23. The above considerations also suggest that the requisite mens rea on the part of a
commander would be actual or constructive knowledge as to the grave environmental effects
of a military attack; a standard which would be difficult to establish for the purposes of
prosecution and which may provide an insufficient basis to prosecute military commanders
inflicting environmental harm in the {mistaken) belief that such conduct was warranted by
military necessity. (In the Hostages case before the Nuremberg Military Tribunals, for

~4, instance, the German General Rendulic was acquitted of the charge of wanton devastation
on the grounds that although Rendulic may have erred in believing that there was military
necessity for the widespread environmental destruction entailed by his use of a ‘scorched
earth’ policy in the Norwegian province of Finnmark, he was not guilty of a criminal act (11
Trials of War Criminals, (1950), 1296)). In addition, the notion of ‘excessive’ environmental
destruction is imprecise and the actual environmental impact, both present and long term, of
the NATO bormmbing campaign is at present unknown and difficult to measure.

24, In order to fully evaluate such matters, it would be necessary to know the extent of the
" knowledge possessed by NATO as to the nature of Serbian military-industrial targets (and
thus, the likelihood of environmental damage flowing from their destruction), the extent to
which NATO could reasonably have anticipated such environmental damage (for instance,
could NATO have reasonably expected that toxic chemicals of the sort allegedly released into
the environment by the bombing campaign would be stored alongside that military target?)
and whether NATO could reasonably have resorted to other (and less environmentally
damaging) methods for achleving its military objective of disabling the Serbian military-

industrial infrastructure.

25, It is therefore the opinion of the committee, based on information currently available to
It, that the OTP should not commence an investigation into the collateral environmental
damage caused by the NATO bombing campaign.
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ii. Use of Depleted Uranium Projectiles

26. There is evidence of use of depleted uranium (DU) projectiles by NATO aircraft during
the bombing campaign. There is no specific treaty ban on the use of DU projectiles. There is
a developing scientific debate and concern expressed regarding the impact of the use of such
projectiles and it is possible that, in future, there will be a consensus view in international
legal circles that use of such projectiles violate general principles of the law applicable to use
of weapons in armed conflict. No such consensus exists at present. Indeed, even in the case
of nuclear warheads and other weapons of mass-destruction - those which are universally
acknowledged to have the most deleterious environmental consequences - it is difficult to
argue that the prohibition of their use is in all cases absolute. (Legality of Nuclear Weapons,
ICJ Rep. (1996), 242). In view of the uncertain state of development of the legal standards
governing this area, it should be emphasised that the use of depleted uranium or other
potentially hazardous substance by any adversary to conflicts within the former Yugoslavia
since 1991 has not formed the basis of any charge laid by the Prosecutor. It is acknowledged
that the underlying principles of the law of armed conflict such as proportionality are
applicable also in this context; however, it is the committee’s view that analysis undertaken
above (paras. 14-25) with regard to environmental damage would apply, mutatis mutandis,
to the use of depleted uranium projectiles by NATO. It is therefore the opinion of the
committee, based on information available at present, that the OTP should not commence an
investigation into use of depleted uranium projectiles by NATO.

iii. Use of Cluster Bambs

27, Cluster bombs were used by NATO forces during the bombing campaign. There is no
specific treaty provision which prohibits or restricts the use of cluster bombs although, of
course, cluster bombs must be used in compliance with the general principles applicable to
the use of all weapons. Human Rights Watch has condemned the use of cluster bombs
alleging that the high "dud" or failure rate of the submunitions {bomblets) contained inside
cluster bombs converts these submunitions into antipersonnel landmines which, it asserts,
are now prohibited under customary international law. Whether antipersonnel landmines are
prohibited under current customary law is debatable, although there is a strong trend in that
direction. There is, however, no general legal consensus that cluster bombs are, in legal
terms, equivalent to antipersonnel landmines. It should be noted that the use of cluster
bombs was an issue of sorts in the Marti¢ Rule 61 Hearing Decision of Trial Chamber I on 8
March 1996. In that decision the Chamber stated there was no formal provision forbidding
the use of cluster bombs as such (para. 18 of judgment) but it regarded the use of the
Orkan rocket with a cluster bomb warhead in that particular case as evidence of the intent of
the accused to deliberately attack the civilian population because the rocket was inaccurate,
it landed in an area with no military objectives nearby, it was used as an antipersonnel
weapon launched against the city of Zagreb and the accused indicated he intended to attack
the city as such (paras. 23-31 of judgment). The Chamber concluded that "the use of the
Orkan rocket in this case was not designed to hit military targets but to terrorise the civilians
of Zagreb" (para. 31 of judgment). There is no indication cluster bombs were used in such a
fashion by NATO. It is the opinion of the committee, based on information presently
available, that the OTP should not commence an investigation into use of cluster bombs as

™ such by NATO.

iv. Legal Issues Related to Target Selection
a. Qverview of licable Law

28. In brief, in combat military commanders are required: a) to direct their operations
against military objectives, and b) when directing their operations against military
objectives, to ensure that the losses to the civilian population and the damage to civilian
property are not disproportionate to the concrete and direct military advantage anticipated.
Attacks which are not directed against military objectives (particularly attacks directed
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against the civilian population) and attacks which cause disproportionate civilian casualties or
civilian property damage may constitute the actus reus for the offence of unlawful attack
under Article 3 of the ICTY Statute. The mens rea for the offence is intention or recklessness,
not simple negligence. In determining whether or not the mens rea requirement has been
met, it should be borne in mind that commanders deciding on an attack have duties:

a) to do everything practicable to verify that the objectives to be attacked are
military objectives,

b) to take all practicable precautions in the choice of methods and means &f
warfare with a view to avoiding or, in any event to minimizing incidental civilian
casualties or civilian property damage, and

c)to refrain from launching attacks which may be expected to cause
disproportionate civilian casualties or civilian property damage.

29. One of the principles underlying international humanitarian law is the principle of
distinction, which obligates military commanders to distinguish between military objectives
and civilian persons or objects. The practical application of this principle is effectively
encapsulated in Article 57 of Additional Protocol which, in part, obligates those who plan or
decide upon an attack to "do everything feasible to verify that the objectives to be attacked
are neither civilians nor civilian objects”. The obligation to do everything feasible is high but
not absolute. A military commander must set up an effective intelligence gathering system to
collect and evaluate information concerning potential targets. The commander must also
direct his forces to use available technical means to properly identify targets during
operations. Both the commander and the aircrew actually engaged in operations must have
some range of discretion to determine which available resources shall be used and how they
shall be used. Further, a determination that inadequate efforts have been made to
distinguish between military objectives and civilians or civilian objects should not necessarily
focus exclusively on a specific incident. If precautionary measures have worked adequately
in a very high percentage of cases then the fact they have not worked well in a small
number of cases does not necessarily mean they are generally inadequate.

b) Linkage Between Law Concerning Recourse to Force and Law Concerning How Force May

Be Used

30. Allegations have been made that, as NATO's resort to force was not authorized by the
Security Council or in self-defence, that the resort to force was illegal and, consequently, all
forceful measures taken by NATO were unlawful. These allegations justify a brief discussion
of the jus ad bellum. In brief, the jus ad bellum regulates when states may use force and is,
for the most part, enshrined in the UN Charter. In general, states may use force in self
defence (individual or collective) and for very few other purposes. In particular, the
legitimacy of the presumed basis for the NATO bombing campaign, humanitarian
intervention without prior Security Council authorization, is hotly debated, That being said,
as noted in paragraph 4 above, the crime related to an unlawful decision to use force is the
crime against peace or aggression. While a person convicted of a crime against peace may,
.potentially, be held criminally responsible for all of the activities causing death, injury or
destruction during a conflict, the ICTY does not have jurisdiction over crimes against peace,

31. The jus in bello regulates how states may use force. The ICTY has jurisdiction over
serious violations of international humanitarian law as specified in Articles 2-5 of the Statute.
These are jus in bello offences,

32. The precise linkage between jus ad bellum and Jus in bello is not completely resolved.
There were suggestions by the prosecution before the International Military Tribunal at
Nuremberg and in some other post World War II war crimes cases that all of the killing and
destruction caused by German forces were war crimes because the Germans were
conducting an aggressive war. The courts were unreceptive to these arguments. Similarly, in
the 1950’s there was a debate concerning whether UN authorized forces were required to
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comply with the jus in bello as they represented the good side in a battle between good an
evil. This debate died out as the participants realized that a certain crude reciprocity was
essential if the law was to have any positive impact. An argument that the "bad" side had to
comply with the law while the "good" side could violate it at will would be most unlikely to
reduce human suffering in conflict.

33. More recently, a refined approach to the linkage issue has been advocated by certain law
of war scholars. Using their approach, assuming that the only lawful basis for recourse to
force is self defence, each use of force during a conflict must be measured by whether or not
it complies with the jus in bello and by whether or not it complies with the necessity and
proportionality requirements of self defence. The difficulty with this approach is that it does
not adequately address what should be done when it is unclear who is acting in self defence
and it does not clarify the obligations of the "bad" side.

34. As a matter of practice, which we consider to be in accord with the most widely accepted
and reputable legal opinion, we in the OTP have deliberately refrained from assessing jus ad
bellum issues in our work and focused exclusively on whether or not individuals have
committed serious violations of international humanitarian law as assessed within the
confines of the jus in bello.

€. The military objective

35. The most widely accepted definition of "military objective" is that in Article 52 of
Additional Protocol I which states in part:

In so far as objects are concerned, military objectives are limited to those
objects which by their nature, location, purpose or use make an effective
contribution to military action and whose total or partial destruction, capture or
neutralization, in the circumstances ruling at the time, offers a definite military
advantage, )

36. Where objects are concerned, the definition has two elements: (a) their nature, location,
purpose or use must make an effective contribution to military action, and (b) their total or
partial destruction, capture or neutralization must offer a definite military advantage in the
circumstances ruling at the time. Although this definition does not refer to persons, in
general, members of the armed forces are considered combatants, who have the right to
participate directly in hostilities, and as a corollary, may also be attacked.

37. The definition is supposed to provide a means whereby informed objective observers
(and decision makers in a conflict) can determine whether or not a particular object
constitutes a military objective. It accomplishes this purpose in simple cases, Everyone will
agree that a munitions factory is a military objective and an unoccupied church is a civilian
object. When the definition is applied to dual-use objects which have some civilian uses and
some actual or potential military use (communications systems, transportation systems,
petrochemical complexes, manufacturing plants of some types), opinions may differ. The
application of the definition to particular objects may also differ depending on the scope and

~ objectives of the conflict. Further, the scope and objectives of the conflict may change during
the conflict.

38. Using the Protocol I definition and his own review of state practice, Major General A.P.V,
Rogers, a former Director of British Army Legal Services has advanced a tentative list of
military objectives:

military personnel and persons who take part in the fighting without being
members of the armed forces, military facilities, military equipment, including
military vehicles, weapons, munitions and stores of fuel, military works, including
defensive works and fortifications, military depots and establishments, including
War and Supply Ministries, works producing or developing military supplies and
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other supplies of military value, including metallurgical, engineering and chemical
industries supporting the war effort; areas of land of military significance such as
hills, defiles and bridgeheads; railways, ports, airfields, bridges, main roads as
well as tunnels and canals; oil and other power installations; communications
installations, including broadcasting and television stations and telephone and
telegraph stations used for military communications. (Rogers, Law on the
Battlefield (1996) 37)

The list was not intended to be exhaustive. It remains a requirement that both elements of
the definition must be met before a target can be properly considered an appropriate military
objective.

39. In 1956, the International Committee of the Red Cross (ICRC) drew up the following
proposed list of categories of military objectives:

I. The objectives belonging to the following categories are those considered to be of
generally recognized military importance:

(1) Armed forces, including auxiliary or complementary organisations, and
persons who, though not belonging to the above-mentioned formations,
nevertheless take part in the fighting.

(2) Positions, installations or constructions occupied by the forces indicated in
sub-paragraph 1 above, as well as combat objectives (that is to say, those
objectives which are directly contested in battle between land or sea forces
including airborne forces).

(3) Installations, constructions and other works of a military nature, such as
barracks, fortifications, War Ministries (e.g. Ministries of Army, Navy, Air Force,
National Defence, Supply) and other organs for the direction and administration
of military operations.

(4) Stores of army or military supplies, such as munition dumps, stores of
equipment or fuel, vehicles parks.

(5) Airfields, rocket launching ramps and naval base installations.

(6) Those of the lines and means of communications (railway lines, roads,
bridges, tunnels and canals) which are of fundamental military importance,

(7) The installations of broadcasting and television stations; telephone and
telegraph exchanges of fundamental military importance.

(8) Industries of fundamental importance for the conduct of the war:

(a) industries for the manufacture of armaments such as weapons,
munitions, rockets, armoured vehicles, military aircraft, fighting
ships, Including the manufacture of accessories and all other war
material;

(b) industries for the manufacture of supplies and material of a
military character, such as transport and communications material,
equipment of the armed forces;

(c) factories or plant constituting other production and manufacturing
centres of fundamental importance for the conduct of war, such as
the metallurgical, engineering and chemical industries, whose nature
or purpose is essentially military;
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(d) storage and transport installations whose basic function it is to
serve the industries referred to in (a)-(c);

(e) installations providing energy mainly for national defence, e.g.
coal, other fuels, or atomic energy, and plants producing gas or
electricity mainly for military consumption,

(9) Installations constituting experimental, research centres for experiments on
and the development of weapons and war material.

II. The following however, are excepted from the foregoing list:

(1) Persons, constructions, installations or transports which are protected under
the Geneva Conventions I, II, III, of August 12, 1949;

(2) Non-combatants in the armed forces who obviously take no active or direct
part in hostilities.

“®  IIL. The above list will be reviewed at intervals of not more than ten years by a group of

Experts composed of persons with a sound grasp of military strategy and of others
concerned with the protection of the civilian population.

(Y. Sandoz, C. Swiniarski, B. Zimmerman, eds., Commentary on the Additional Protocols of 8
June 1977 to the Geneva Conventions of 12 August 1949 (1987) at 632-633.

40. The Protocol 1 definition of military objective has been criticized by W. Hays Parks, the
Special Assistant for Law of War Matters to the U.S. Army Judge Advocate General as being
focused too narrowly on definite military advantage and paying too little heed to war
sustaining capability, including economic targets such as export industries. (W. Hays Parks,
"Air War and the Law of War," 32 A.F.L. Rev. 1, 135-45 (1990)). On the other hand, some
critics of Coalition conduct in the Gulf War have suggested that the Coalition air campaign,
directed admittedly against legitimate military objectives within the scope of the Protocol I
definition, caused excessive long-term damage to the Iraql economic infrastructure with a
consequential adverse effect on the civilian population. (Middle East Watch, Needless Deaths
in the Gulf War: Civilian Casualties during the Air Campaign and Violations of the Laws of
War (1991); Judith G. Gardam, "Proportionality and Force in International Law," 87 Am. J.
Int' L. 391, 404-10 (1993)).

41. This criticism has not gone unexplored. Francoise Hampson, a British scholar, has
suggested a possible refinement of the definition:

In order to determine whether there is a real subject of concern here, it would be
necessary to establish exactly what the effect has been of the damage to the
civilian infrastructure brought about by the hostilities. If that points to a need
further to refine the law, it is submitted that what is needed is a qualification to
the definition of military objectives. Either it should require the likely cumulative

e effect on the civilian population of attacks against such targets to be taken into
account, or the same result might be achieved by requiring that the destruction
of the object offer a definite military advantage in the context of the war aim.
Frangoise Hampson, "Means and Methods of Warfare in the Conflict in the Gulf,"
In P. Rowe, ed., The GuIf War 1990-91 in International and English Law 89
(1983) 100.

42. Although the Protocol I definition of military objective is not beyond criticism, it provides
the contemporary standard which must be used when attempting to determine the
lawfulness of particular attacks. That being said, it must be noted once again neither the |
USA nor France is a party to Additional Protocol I. The definition is, however, generally {
accepted as part of customary law.
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43. To put the NATO campaign in context, it is instructive to look briefly at the approach to
the military objective concept in history of air warfare. The Protocol I standard was not
applicable during World War II. The bomber offensives conducted during that war were
conducted with technological means whigh rendered attacks on targets occupying small
areas almost impassible. In general, depending upon the period in the conflict, bomber
attacks could be relied upon, at best, to strike within 5§ miles, 2 miles or 1 mile of the
designated target. The mission for the US/UK Combined Bomber Offensive from the UK was:

“To conduct a joint United States-British air offensive to accomplish the progressive
destruction and dislocation of the German military, industrial and economic system,
and the undermining of the morale of the German people to a point where their
capacity for armed resistance is fatally weakened. This is construed as meaning so
weakened as to permit initiation of final combined operations on the Continent."

(A. Verrier, The Bomber Offensive (1968) 330).
The principal specific objectives of the offensive were designated as:

"Submarine construction yards and bases.
German aircraft industry.

Ball bearings.

Oil.

Synthetic rubber and tires,

Military transport vehicles."

(A. Verrier, ibid, at 330).

Notwithstanding the designation of specific targets and the attempt, at least by US
Army Air Force commanders on occasion, to conduct a precision bombing campaign,
for the most part World War II bombing campaigns were aimed at area targets and
intended, directly or indirectly, to affect the morale of the enemy civilian population. It
is difficult to describe the fire bombing of Hamburg, Dresden and Tokyo as anything
other than attacks intended to kill, terrorize or demoralize civilians. Whether or not
these attacks could be justified legally in the total war context of the time, they would
be unlawful if they were required to comply with Protocol 1.

44, Technology, law, and the public consensus of what was acceptable, at [east in
demenstrably limited conflicts, had evolved by the time of the 1990-91 Gulf Conflict.
Technological developments, such as precision guided munitions, and the rapid acquisition of
control of the aerospace by coalition air forces significantly enhanced the precision with
which targets could be attacked.

Target sets used during the Gulf Conflict were:

‘Leadership; Command, Control, and Communications; Strategic Air Defenses;
Airfields; Nuclear, Biological, and Chemical Research and Production: Naval Forces and
- Port Facilities; Military Storage and Production; Railroads and Bridges, Electrical Power:
and Oil Refining and Distribution Facilities. Schwarzkopf added the Republican Guard
as a category and Scuds soon emerged as a separate target set, After the beginning of
Desert Storm, two more categories appeared: fixed surface-to-air missile sites in the
KTO and breaching sites for the ground offensive."

(W. Murray, Air War in the Persian Guif (1995) 32)
45, In the words of the Cohen, Shelton Joint Statement on Kosovo given to the US Senate:

"At the outset of the air campaign, NATO set specific strategic objectives for its
use of force in Kosovo that later served as the basis for its stated conditions to
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Milosevic for stopping the bombing. These objectives were to:

-~ Demonstrate the seriousness of NATO's opposition to Belgrade's aggression in
the Balkans;

-- Deter Milosevic from continuing and escalating his attacks on helpless civilians
and create conditions to reverse his ethnic cleansing; and

-- Damage Serbia's capacity to wage war against Kosovo in the future or spread
the war to neighbors by diminishing or degrading its ability to wage military
operations...

Phases of the Campaign. Operation Allied Force was originally planned to be
prosecuted in five phases under NATO's operational plan, the development of
which began in the summer of 1998. Phase 0 was the deployment of air assets
into the European theater. Phase 1 would establish air superiority over Kosovo
and degrade command and control over the whole of the FRY. Phase 2 would
attack military targets in Kosovo and those FRY forces south of 44 degrees north
latitude, which were providing reinforcement to Serbian forces into Kosovo, This

= was to allow targeting of forces not only in Kosovo, but also in the FRY south of
Belgrade. Phase 3 would expand air operations against a wide range of high-
value military and security force targets throughout the FRY. Phase 4 would
redeploy forces as required. A limited air response relying predominantly on
Cruise missiles to strike selected targets throughout the Phase 1. Within a few
days of the start of NATO's campaign, alliance aircraft were striking both
strategic and tactical targets throughout Serbia, as well as working to suppress
and disrupt the FRY’s integrated air defence system.

At the NATO Summit in Washington on April 23, 1999, alliance leaders decided to
further intensify the air campaign by expanding the target set to include military-
industrial infrastructure, media, and other strategic targets ...."

46. The NATO Internet Report Kosovo One Year On (http://www.nato .int/kosovo/repo 2000,
21 Mar 00) described the targets as:

"The air campaign set out to weaken Serb military capabilities, both strategically
and tactically. Strikes on tactical targets, such as artillery and field headquarters,

t had a more immediate effect in disrupting the ethnic cleansing of Kosovo. Strikes
against strategic targets, such as government ministries and refineries, had long
term and broader impact on the Serb military machine.

The bulk of NATO's effort against tactical targets was aimed at military facilities ,

flelded forces, heavy weapons, and military vehicles and formations In Kosavo
and southern Serbia...

Strategic targets included Serb air defences, command and control facilities,
. Yugoslav military (VJ) and police (MUP) forces headquarters, and supply routes",

47. Most of the targets referred to in the quotations above are clearly military objectives.
The precise scope of "military-industrial infrastructure, media and other strategic targets" as
referred to in the US statement and "government ministries and refineries” as referred to in
the NATO statement is unclear. Whether the media constitutes a legitimate target group is a
debatable issue. If the media is used to incite crimes, as in Rwanda, then it is a legitimate
target. If it Is merely disseminating propaganda to generate support for the war effort, it Is
not a legitimate target.

d) The Principle of Proportionality
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48. The main problem with the principle of Proportionality is not whether or not it exists but
what it means and how it is to be applied. It is relatively simple to state that there must be
an acceptable relation between the legitimate destructive effect and undesirable collateral
effects. For example, bombing a refugee camp |s obviously prohibited if its only military
significance is that people in the camp are knitting socks for soldiers. Conversely, an air
strike on an ammunition dump should not be prohibited merely because a farmer is plowing
a field in the area. Unfortunately, most applications of the principle of proportionality are not
quite so clear cut. It is much easler to formulate the principle of proportionality in general
terms than it is to apply it to a particular set of circumstances because the comparison is
often between unlike quantities and values, One cannat easily assess the value of innocent
human lives as opposed to capturing a particular military objective,

49. The questions which remain unresclved once one decides to apply the principle of
proportionality include the following:

a) What are the relative values to be assigned to the military advantage gained and the
injury to non-combatants and or the damage to civilian objects?

b) What do you include or exclude in totaling your sums?
c) What is the standard of measurement in time or space? and

d) To what extent is a military commander obligated to expose his own forces to danger in
order to limit civilian casualties or damage to civilian objects?

50. The answers to these questions are not simple. It may be necessary to resolve them on
a case by case basis, and the answers may differ depending on the background and values
of the decision maker. It is unlikely that a human rights lawyer and an experienced combat
commander would assign the same relative values to military ‘advantage and to injury to
noncombatants. Further, it is unlikely that military commanders with different doctrinal
backgrounds and differing degrees of combat experience or national military histories would
always agree in close cases. It is suggested that the determination of relative values must be
that of the "reasonable military commander”. Although there will be room for argument in
close cases, there will be many cases where reasonable military commanders will agree that
the injury to noncombatants or the damage to civilian objects was clearly disproportionate to
the military advantage gained,

51. Much of the material submitted to the OTP consisted of reports that civilians had been
killed, often inviting the conclusion to be drawn that crimes had therefore been committed.
Collateral casualties to civilians and collateral damage to civilian objects can occur for a
variety of reasons. Despite an obligation to avoid locating military objectives within or near
densely populated areas, to remove civilians from the vicinity of military objectives, and to
protect their civilians from the dangers of military operations, very little prevention may be
feasible in many cases. Today's technological society has given rise to many dual use
facilities and resources. City planners rarely pay heed to the possibility of future warfare.
Military objectives are often located in densely populated areas and fighting occasionally
occurs In such areas. Civilians present within or near military objectives must, however, be
taken into account in the proportionality equation even if a party to the conflict has failed to
exercise its obligation to remove them.

52. In the Kupreskic Judgment (Case No: IT-95-16-T 14 Jan 2000) the Trial Chamber
addressed the issue of proportionality as follows:

"526. As an example of the way in which the Martens clause may be utilised,
regard might be had to considerations such as the cumulative effect of attacks
on military objectives causing incidental damage to civilians. In other words, it
may happen that single attacks on military objectives causing incidental damage
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to civilians, although they may raise doubts as to their lawfulness, nevertheless
do not appear on their face to fall foul per se of the loose prescriptions of Articles
57 and 58 (or of the corresponding customary rules). However, in case of
repeated attacks, all or most of them falling within the grey area between
indisputable legality and unlawfulness, it might be warranted to conclude that
the cumulative effect of such acts entails that they may not be in keeping with
international law. Indeed, this pattern of military conduct may turn out to
jeopardise excessively the lives and assets of civilians, contrary to the demands
of humanity.”

This formulation in Kupreskic can be regarded as a progressive statement of the applicable
law with regard to the obligation to protect civilians. Its practical import, however, is
somewhat ambiguous and its application far from clear. It is the committee’s view that
where individual (and legitimate) attacks on military objectives are concerned, the mere
cumulation of such instances, all of which are deemed to have been lawful, cannot ipso facto
be said to amount to a crime. The committee understands the above formulation, instead, to
refer to an overall assessment of the totality of civilian victims as against the goals of the
military campaign. -

V Casualty Figures

53. In its report, Civillan Deaths in the NATO Air Campaign, Human Rights Watch
documented some 500 civilian deaths in 90 separate incidents. It concluded: "on the basis
available on these ninety incidents that as few as 488 and as many as 527 Yugoslav civilians
were killed as a result of NATO bombing. Between 62 and 66 percent of the total registered
civilian deaths occurred in just twelve incidents, These twelve incidents accounted for 303 to
352 civilian deaths. These were the only incidents among the ninety documented in which
ten or more civilian deaths were confirmed." Ten of these twelve Incidents were included
among the incidents which were reviewed with considerable care by the committee (see
para. 9 above) and our estimate was that between 273 and 317 civilians were killed in these
ten incidents. Human Rights Watch also found the FRY Ministry of Foreign Affairs publication
NATO Crimes in Yugoslavia to be largely credible on the basis of its own filed research and
correlation with other sources. A review of this publication indicates it provides an estimated
total of approximately 495 civilians killed and 820 civilians wounded in specific documented
instances. For the purposes of this report, the committee operates on the basis of the
number of persons allegedly killed as found in both publications. It appears that a figure
similar to both publications would be in the range of 500 civilians killed.

VI General Assesment of the Bombing Campaign

54. During the bombing campaign, NATO aircraft flew 38,400 sorties, including 10,484 strike
sorties. During these sorties, 23, 614 air munitions were released (figures from NATOQ). As
indicated in the preceding paragraph, it appears that approximately 500 civilians were killed
during the campaign. These figures do not indicate that NATO may have conducted a
campaign aimed at causing substantial civilian casualties either directly or incidentally,

55. The choice of targets by NATO (see paras. 38 and 39 above) includes some loosely

" defined categories such as military-industrial infrastructure and government ministries and

—

some potential problem categories such as media and refineries. All targets must meet the
criteria for military objectives (see para. 28-30 above). If they do not do so, they are
unlawful. A general label is insufficient. The targeted components of the military-industrial
infrastructure and of government ministries must make an effective contribution to military
action and their total or partial destruction must offer a definite military advantage in the
circumstances ruling at the time. Refineries are certainly traditional military objectives but
tradition is not enough and due regard must be paid to environmental damage if they are
attacked (see paras. 14-25 above). The media as such is not a traditional target category.
To the extent particular media components are part of the C3 (command, contrel and
communications) network they are military objectives. If media components are not part of
the C3 network then they may become military objectives depending upon their use, As a
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bottom line, civilians, civilian objects and civilian morale as such are not legitimate military

objectives. The media does have an effect on civilian morale. If that effect is merely to foster |

support for the war effort, the media is not a legitimate military objective. If the media is
used to incite crimes, as in Rwanda, it can become a legitimate military objective. If the
media is the nerve system that keeps a war-monger in power and thus perpetuates the war
effort, it may fall within the definition of a legitimate military objective. As a general
statement, in_the particular incidents reviewed by the committee, it is the view of the
committee that NATO was attempting to attack objects it perceived to be legitimate military

objectives.

56. The committee agrees there is nothing inherently unlawful about flying above the height
which can be reached by enemy air defences. However, NATO air commanders have a duty
to take practicable measures to distinguish military objectives from civilians or civilian
objectives. The 15,000 feet minimum altitude adopted for part of the campaign may have
meant the target could not be verified with the naked eye. However, it appears that with the
use of modern technology, the obligation to distinguish was effectively carried out in the vast
majority of cases during the bombing campaign.

B. Specific Incidents

57. In the course of its review, the committee did not come across any Incident which, in its
opinion, required investigation by the OTP. The five specific incidents discussed below are
those which, in the opinion of the committee, were the most problematic. The facts cited in
the discussion of each specific incident are those indicated in the information within the
possession of the OTP at the time of its review.

1. The Attack on a Civilian Passenqger Train at the Grdelica Gorge on 12/4/99

58. On 12 April 1999, a NATO aircraft launched two laser guided bombs at the Leskovac
railway bridge over the Grdelica gorge and Juzna Morava river, in eastern Serbia, A 5-
carriage passenger train, travelling from Belgrade to Ristovac on the Macedonian border, was
crossing the bridge at the time, and was struck by both missiles. The various reports made
of this incident concur that the incident occurred at about 11.40 a.m. At least ten people
were killed in this incident and at least 15 individuals were injured. The designated target
was the railway bridge, which was claimed to be part of a re-supply route being used for
Serb forces in Kosovo. After launching the first bomb, the person controlling the weapon, at
the last instant before impact, sighted movement on the bridge. The controller was unable to
dump the bomb at that stage and it hit the train, the impact of the bomb cutting the second
of the passenger coaches in half, Realising the bridge was still intact, the controller picked a
second aim point on the bridge at the opposite end from where the train had come and
launched the second bomb. In the meantime the train had slid forward as a result of the
original impact and parts of the train were also hit by the second bomb.

59. It does not appear that the train was targeted deliberately. US Deputy Defense Secretary
John Hamre stated that "one of our electro-optically guided bombs homed in on a railroad
bridge just when a passenger train raced to the aim point. We never wanted to destroy that
train or kill its occupants. We did want to destroy the bridge and we regret this accident."
The substantive part of the explanation, both for the failure to detect the approach of the
passenger train and for firing a second missile once it had been hit by the first, was given by
General Wesley Clark, NATO’s Supreme Allied Commander for Europe and is here reprinted

in full:

"[T]his was a case where a pilot was assigned to strike a railroad bridge that is
part of the integrated communications supply network in Serbia. He launched his
missile from his aircraft that was many miles away, he was not able to put his
eyes on the bridge, it was a remotely directed attack. And as he stared Intently
at the desired target point on the bridge, and I talked to the team at Aviano who
was directly engaged in this operation, as the pilot stared intently at the desired
aim point on the bridge and worked it, and worked it and worked It, and all of a
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sudden at the very last instant with less than a second to go he caught a flash of
movement that came into the screen and it was the train coming in.

Unfortunately he couldn’t dump the bomb at that point, it was locked, it was
going into the target and it was an unfortunate incident which he, and the crew,
and all of us very much regret. We certainly don’t want to do collateral damage.

The mission was to take out the bridge. He realised when it had happened that
he had not hit the bridge, but what he had hit was the train. He had another aim
point on the bridge, it was a relatively long bridge and he believed he still had to
accomplish his mission, the pilot circled back around. He put his aim point on the
other end of the bridge from where the train had come, by the time the bomb
got close to the bridge it was covered with smoke and clouds and at the last
minute again in an uncanny accident, the train had slid forward from the original
impact and parts of the train had moved across the bridge, and so that by
striking the other end of the bridge he actually caused additional damage to the
train." (Press Conference, NATO HQ, Brussels, 13 April).

General Clark then showed the cockpit video of the plane which fired on the bridge:

"The pilot in the aircraft is looking at about a 5-inch screen, he is seeing about
this much and in here you can see this is the railroad bridge which is a much
better view than he actually had, you can see the tracks running this way.

Look very intently at the aim point, concentrate right there and you can see how,
if you were focused right on your job as a pilot, suddenly that train appeared. It
was really unfortunate.

Here, he came back around to try to strike a different point on the bridge
because he was trying to do a job to take the bridge down. Look at this aim point
- you can see smoke and other obscuration there — he couldn’t tell what this was
exactly.

Focus intently right at the centre of the cross. He is bringing these two crosses
together and suddenly he recognises at the very last instant that the train that
was struck here has moved on across the bridge and so the engine apparently
was struck by the second bomb." (Press Conference, NATO HQ, Brussels, 13
April),

60. Some doubt has since been cast on this version of events by a comprehensive technical
report submitted by a German national, Mr Ekkehard Wenz, which queries the actual speed
at which the events took place in relation to that suggested by the video footage of the
incident released by NATO, The effect of this report is to suggest that the reaction time
available to the person controlling the bombs was in fact considerably greater than that
alleged by NATO. Mr. Wenz also suggests the aircraft involved was an F15E Strike Eagle with
a crew of two and with the weapons being controlled by a Weapons Systems Officer (Wso)
~ not the pilot.

61. The committee has reviewed both the material provided by NATO and the report of Mr.
Wenz with considerable care. 1t is the opinion of the committee that it is irrelevant whether
the person controlling the bomb was the pilot or the WSO. Either person would have been
travelling in a high speed aircraft and likely performing several tasks simultaneously,
including endeavouring to keep the aircraft In the air and safe from surrounding threats in a
combat environment. If the committee accepts Mr. Wenz's estimate of the reaction time
available, the person controlling the bombs still had a very short period of time, less than 7
or 8 seconds in all probability, to react. Although Mr Wenz is of the view that the WSO
intentionally targeted the train, the committee’s review of the frames used in the report
indicates another interpretation is equally available. The cross hairs remain fixed on the
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bridge throughout, and It is clear from this footage that the train can be seen moving toward
the bridge only as the bomb s in flight: it is only in the course of the bomb'’s trajectory that
the image of the train becomes visible, At a point where the bomb is within a few seconds of
impact, a very slight change to the bomb aiming point can be observed, in that it drops a
couple of feet. This sequence regarding the bomb sights indicates that It is unlikely that the
WSO was targeting the train, but instead suggests that the target was a point on the span of
the bridge before the train appeared.

62. It is the opinion of the committee that the bridge was a legitimate military objective, The
passenger train was not deliberately targeted. The person controlling the bombs, pilot or
WSQ, targeted the bridge and, over a very short period of time, failed to recognize the
arrival of the train while the first bomb was in flight. The train was on the bridge when the
bridge was targeted a second time and the bridge length has been estimated at 50 meters
(Wenz study para 6 g above at p.25). It is the opinion of the committee that the information
in relation to the attack with the first bomb does not provide a sufficient basis to initiate an
investigation. The committee has divided views concerning the attack with the second bomb
in relation to whether there was an element of recklessness in the conduct of the pilot or
WSO0. Despite this, the committee is in agreement that, based on the criteria for initiating an
investigation (see para. 5 above), this incident should not be investigated. In relation to
whether there is information warranting consideration of command responsibility, the
committee is of the view that there is no information from which to conclude that an
investigation is necessary into the criminal responsibility of persons higher in the chain of
command. Based on the information available to it, it Is the opinion of the committee that
the attack on the train at Grdelica Gorge should not be investigated by the OTP.

(if) The Attack on the Djakovica Convoy on 14/4/99

63. The precise facts concerning this incident are difficult to determine. In particular, there is
some confusion about the number of aircraft involved, the number of bombs dropped, and
whether one or two convoys were attacked. The FRY Ministry of Foreign Affairs Report
(White Book) describes the incident as follows:

"On April 14, 1999 [...] on the Djakovica-Prizren road, near the villages of
Madanaj and Meja, a convoy of Albanian refugees was targeted three times.
Mostly women, children and old people were in the convoy, returning to their
homes in cars, on tractors and carts. The first assault on the column of over
1000 people took place while they were moving through Meja village. Twelve
persons were kKilled on that occasion. The people from the convoy scattered
around and tried to find shelter in the nearby houses. But NATO warplanes
launched missiles on those houses as well, killing another 7 persons in the
process. The attack continued along the road beween [the] villages [of] Meja and
Bistrazin. One tractor with trailer was completely destroyed. Twenty people out
of several of them on the tractor were killed. In the repeated attack on the
refugee vehicles, one more person was killed." (Vol 1, p.1)

Total casualty figures seem to converge around 70-75 killed with approximately 100 injured.
The FRY publication NATO War Crimes in Yugoslavia states 73 were killed and 36 were
~ wounded.

64. NATO initially denied, but later acknowledged, responsibility for this attack. Assuming the
facts most appropriate to a successful prosecution, NATO aircraft flying at 15000 feet or
higher to avoid Yugoslav air defences attacked two vehicle convoys, both of which contained
civilian vehicles. On 15 April, NATO confirmed that the aircraft had been flying at an altitude
of 15,000 feet (approximately 5 km) and that, in this attack, the pilots had viewed the target
with the naked eye rather than remotely, The aim of the attack was to destroy Serb military
forces, in the area of Djakovica, who had been seen by NATO aircraft setting fire to civilian
houses. At a Press Conference of 15 April 1999, NATO claimed that this was an area where
the Yugoslav Special Police Forces, the MUP, were conducting ethnic cleansing operations
over the preceding days. The road between Prizren and Djakovica served as an important
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resupply and reinforcement route for the Yugoslav Army and the Special Police.

65. A reconstruction of what is known about the attack reveals that in the hours immediately
prior to the attack, at around 1030, NATO forces claimed to have seen a progression of
burning villages, and that a series of fires could be seen progressing to the south east. They
formed the view that MUP and VJ forces were thus methodically working from the north to
the south through villages, setting them ablaze and forcing all the Kosovar Albanians out of
those villages. At around 1030, the pilot spotted a three-vehicle convoy near to the freshest
burning house, and saw uniformly shaped dark green vehicles which appeared to be troop
carrying vehicles. He thus formed the view that the convoy comprised V1 and MUP forces
working their way down towards Djakovica and that they were preparing to set the next
house on fire. In response, an F-16 bombed the convoy’s lead vehicle at approximately
1110; the pilot relayed a threat update and the coordinates of the attack and departed the
area to refuel. A second F-16 aircraft appears to have arrived on the scene around 1135, and
visually assessed the target area as containing large vehicles which were located near a
complex of buildings. A single GBU-12 bomb was dropped at 1148, Contemporaneously, a
third aircraft identified a large convoy on a major road south east out of Djakovica and
sought to identify the target. The target was verifled as a VJ convoy at 1216 and an
unspecified number of bombs were dropped at 1219. In the next 15 or so minutes (exact
time unspecified), the same aircraft appears to have destroyed one further vehicle in the
convoy. Simultaneously, two Jaguar aircraft each dropped 1 GBU-12 bomb each, but both
missed their targets. Between 1235 and 1245, the first F-16 aircraft appears to have
dropped three further bombs, at least one of which appears to have missed its target.

66. It is claimed by one source (report on file with the OTP) that the Yugoslav TV broadcast
of the attack on the Djakovica convoy on 15 April 1999 recorded a conversation between one
F-16 pilot involved in the attack and the AWACs. This conversation is alleged to establish
both that the attack on the convoy was deliberate and that a UK Harrier pilot had advised
the F-16 pilot that the convoy was comprised solely of tractors and civilians. The F-16 pilot
was then allegedly told that the convoy was nevertheless a legitimate military target and
was instructed to fire on it. This same report also suggests that the convoy was attacked
with cluster bombs, indicated by bomb remnants and craters left at the site. However, these
claims - both with regard to the foreknowledge of the pilot as to the civilian nature of the
convoy and of the weapons used - are not confirmed by any other source,

67. NATO itself claimed that although the cockpit video showed the vehicles to look like
tractors, when viewed with the naked eye from the attack altitude they appeared to be
military vehicles, They alleged that several characteristics indicated it to be a military convoy
including movement, size, shape, colour, spacing and high speed prior to the attack. There
had also been reports of Serb forces using civilian vehicles. An analysis of the Serb TV
footage of the attack on Djakovica by the OTP indicates that at approximately 1240, some
point during the attack, doubt was conveyed that Serb convoys do not usually travel in
convoys of that size. However, the on-scene analysis of the convoy appeared to convey the
impression that the convoy comprised a mix of military and civilian vehicles. At around 1300,
an order appears to have been issued, suspending attacks until the target could be verified.

68. NATO has consistently claimed that it believed the Djakovica convoy to be escorted by
r“Serb military vehicles at the time of the attack. Human Rights Watch has commented on the
incident as follows:

"General Clark stated in September that NATO consistently observed Yugoslav
military vehicles moving on roads "intermixed with civilian convoys." After the
Djakovica-Decane incident, General Clark says, "we got to be very, very cautious
about striking objects moving on the roads. Another NATO officer, Col. Ed Boyle,
says: "Because we were 50 concerned with collateral damage, the CFAC
[Combined Forces Air Component Commander] at the time, General [Michael]
Short, put out the guidance that if military vehicles were intermingled with
civilian vehicles, they were not to be attacked, due to the collateral damage."
When this directive was actually issued remains an important question.
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Nevertheless, the change in NATO rules of engagement indicates that the
alliance recognized that it had taken insufficient precautions in mounting this
attack, in not identifying civilians present, and in assuming that the intended
targets were legitimate military objectives rather than in positively identifying
them."

69. It is the opinion of the committee that civilians were not deliberately attacked in this
incident. While there is nothing unlawful about operating at a height above Yugoslav air
defences, it is difficult for any aircrew operating an alrcraft flying at several hundred miles an
hour and at a substantial height to distinguish between military and civilian vehicles in a
convoy. In this case, most of the attacking aircraft were F16s with a crew of one person to
fly the aircraft and identify the target. As soon as the crews of the attacking aircraft became
aware of the presence of civilians, the attack ceased.

70. While this incident is one where it appears the aircrews could have benefitted from lower
altitude scrutiny of the target at an early stage, the committee is of the opinion that neither
the aircrew nor their commanders displayed the degree of recklessness in failing to take
precautionary measures which would sustain criminal charges. The committee also notes
that the attack was suspended as soon as the presence of civilians in the convoy was
suspected. Based on the information assessed, the committee recommends that the OTP not
commence an investigation related to the Djakovica Convoy bombing.

iii) The Bombing of the RTS (Serbian TV and Radio Station) in Belgrade on 23/4/99

71. On 23 April 1999, at 0220, NATO intentionally bombed the central studio of the RTS
(state-owned) broadcasting corporation at 1 Aberdareva Street in the centre of Belgrade,
The missiles hit the entrance area, which caved in at the place where the Aberdareva Street
building was connected to the Takovska Street building. While there is some doubt over
exact casualty figures, between 10 and 17 people are estimated to have been killed.

72. The bombing of the TV studio was part of a planned attack aimed at disrupting and
degrading the C3 (Command, Control and Communications) network. In co-ordinated
attacks, on the same night, radio relay buildings and towers were hit along with electrical
power transformer stations. At a press conference on 27 April 1999, NATO officials justified
this attack in terms of the dual military and civilian use to which the FRY communication
system was routinely put, describing this as a

"very hardened and redundant command and control communications system

',-, [which ...] uses commercial telephone, [...] military cable, [...] fibre optic cable,
[...] high frequency radio communication, [...] microwave communication and
everything can be interconnected. There are literally dozens, more than 100
radio relay sites around the country, and [...] everything is wired in through dual
use. Most of the commercial system serves the military and the military system
can be put to use for the commercial system [...]."

Accordingly, NATO stressed the dual-use to which such communications systems were put,
describing civilian television as "heavily dependent on the military command and control
system and military traffic is also routed through the civilian system" (press conference of 27

April, ibid).

73. At an earlier press conference on 23 April 1999, NATO officials reported that the TV
building also housed a large multi-purpose communications satellite antenna dish, and that
“radio relay control buildings and towers were targeted in the ongoing campaign to degrade
the FRY's command, control and communications network", In a communication of 17 April
1999 to Amnesty International, NATO claimed that the RTS facilities were being used "as
radio relay stations and transmitters to support the activities of the FRY military and special
police forces, and therefore they represent legitimate military targets" (Amnesty
International Report, NATO/Federal Republic of Yugosiavia: Violations of the Laws of War by
NATO during Operation Allied Force, June 2000, p. 42).
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74. Of the electrical power transformer stations targeted, one transformer station supplied
power to the air defence co-ordination network while the other supplied power to the
northern-sector operations centre. Both these facilities were key control elements in the FRY
integrated air-defence system. In this regard, NATO indicated that

"we are not targeting the Serb people as we repeatedly have stated nor do we
- target President Milosevic personally, we are attacking the control system that is
used to manipulate the military and security forces."

More controversially, however, the bombing was also justified on the basis of the
propaganda purpose to which it was employed:

"[We need to] directly strike at the very central nerve system of Milosovic's
regime. This of course are those assets which are used to plan and direct and to
create the political environment of tolerance in Yugoslavia in which these
brutalities can not only be accepted but even condoned. [....] Strikes against TV
transmitters and broadcast facilities are part of our campaign to dismantle the

FRY propaganda machinery which is a vital part of President Milosevic’s control
mechanism."

In a similar statement, British Prime Minister Tony Blair was reported as saying in The Times
that the media "is the apparatus that keeps him [Milosevi¢] in power and we are entirely
justified as NATO allies in damaging and taking on those targets” (24 April, 1999). In a
statement of 8 April 1999, NATO also indicated that the TV studios would be targeted unless
they broadcast 6 hours per day of Western media reports: "If President Milosevic would
provide equal time for Western news broadcasts in its programmes without censorship 3
hours a day between noon and 1800 and 3 hours a day between 1800 and midnight, then
his TV could be an acceptable instrument of public information."

75. NATO intentionally bombed the Radio and TV station and the persons killed or injured
were civilians. The questions are: was the station a legitimate military objective and; if it
was, were the civilian casualties disproportionate to the military advantage gained by the
attack? For the station to be a military objective within the definition in Article 52 of Protocol
I: 8) its nature, purpose or use must make an effective contribution to military action and b)
its total or partial destruction must offer a definite military advantage in the circumstances
ruling at the time. The 1956 ICRC list of military objectives, drafted before the Additional
Protocols, included the installations of broadcasting and television stations of fundamental
military importance as military objectives (para. 39 above). The list prepared by Major
General Rogers included broadcasting and television stations if they meet the military
objective criteria (para. 38 above). As indicated in paras. 72 and 73 above, the attack
appears to have been justified by NATO as part of a more general attack aimed at disrupting
the FRY Command, Control and Communications network, the nerve centre and apparatus
that keeps Milosevi¢ in power, and also as an attempt to dismantle the FRY propaganda
machinery. Insofar as the attack actually was aimed at disrupting the communications
network, it was legally acceptable.

76. If, however, the attack was made because equal time was not provided for Western
news broadcasts, that is, because the station was part of the propaganda machinery, the
legal basis was more debatable. Disrupting government propaganda may help to undermine
the morale of the population and the armed forces, but justifying an attack on a civilian
facility on such grounds alone may not meet the "effective contribution to military action®
and "definite military advantage” criteria required by the Additional Protocols (see paras. 35-
36, above). The ICRC Commentary on the Additional Protocols interprets the expression
"definite military advantage anticipated" to exclude "an attack which only offers potential or
indeterminate advantages” and interprets the expression "concrete and direct" as intended
to show that the advantage concerned should be substantial and relatively close rather than
hardly perceptible and likely to appear only in the long term (ICRC Commentary on the
Additional Protocols of 8 June 1877, para, 2209). While stopping such propaganda may serve
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to demoralize the Yugoslav population and undermine the government’s political support, it
is unlikely that either of these purposes would offer the "concrete and direct" military
advantage necessary to make them a legitimate military objective. NATO believed that
Yugoslav broadcast facilities were "used entirely to incite hatred and propaganda" and
alleged that the Yugoslav government had put all private TV and radio stations in Serbia
under military control (NATO press conferences of 28 and 30 April1999). However, it was not
claimed that they were being used to incite violence akin to Radio Milles Collines during the
Rwandan genocide, which might have justified their destruction (see para. 47 above). At
worst, the Yugoslav government was using the broadcasting networks to issue propaganda
supportive of its war effort: a circumstance which does not, in and of itself, amount to a war
crime (see in this regard the judgment of the International Military Tribunal in Nuremberg in
1946 in the case of Hans Fritzsche, who served as a senior official in the Propaganda
ministry alleged to have incited and encouraged the commission of crimes. The IMT held that
although Fritzsche clearly made strong statements of a propagandistic nature, it was
nevertheless not prepared to find that they were Intended to incite the commission of
atrocities, but rather, were aimed at arousing popular sentiment in support of Hitler and the
German war effort (American Journal of International Law, vol. 41 (1947) 328)). Ihe
committee finds that if the attack on the RTS was justified by reference to its propaganda
purpose alone, its legality might well be questioned by some experts in the field of
international humanitarian law. It appears, however, that NATO's targeting of the RTS

“®  building for propaganda purposes was an Incidental (albeit complementary) aim of its
primary goal of disabling the Serbian military command and control system and to destroy
the nerve system and apparatus that keeps Milosevi¢ in power. In a press conference of 9
April 1999, NATO declared that TV transmitters were not targeted directly but that "in
Yugoslavia military radio relay stations are often combined with TV transmitters [s0] we
attack the military target. If there is damage to the TV transmitters, it is a secondary effect
but it is not [our] primary intention to do that." A NATO spokesperson, Jamie Shea, also
wrote to the Brussels-based International Federation of Journalists on 12 April claiming that
OperationAllied Force "target[ed] military targets only and television and radio towers are
only struck if they [were] integrated into military facilities ... There is no policy to strike
television and radio transmitters as such” (cited in Amnesty International Report, ibid, June
2000).

77. Assuming the station was a legitimate objective, the civilian casualties were

unfortunately high but do not appear to be clearly disproportionate.

——— e b —

Although NATO alleged that it made "every possible effort to avoid civilian casualties and
collateral damage” (Amnesty International Report, ibid, June 2000, p. 42), some doubts

- ﬁ have been expressed as to the specificity of the warning given | to civilians_by NATO of its
intended_strike, and whether the notice would have constituted “effective warning ... of
attacks which may affect the civililan population, unless circumstances do not permit" as
required by Article 57(2) of Additional Protocol L.

Evidence on this point is somewhat contradictory. On the one hand, NATO officials in
Brussels are alleged to have told Amnesty International that they did not give a specific
warning as it would have endangered the pilots (Amnesty International Report, ibid, June
2000, at p. 47; see also para. 49 above re: proportionality and the extent to which a military

~commander is obligated to expose his own forces to danger in order to limit civilian
casualties or damage). On this view, it is possible that casualties among civilians working at
the RTS may have been heightened because of NATO’s apparent failure to provide clear
advance wamning of the attack, as required by Article 57(2).

On the other hand, foreign media representatives were apparently forewarned of the attack
(Amnesty International Report, ibid). As Western journalists were reportedly warned by their
employers to stay away from the television station before the attack, it would also appear
that some Yugoslav officials may have expected that the building was about to be struck.
Consequently, UK Prime Minister Tony Blair blamed Yugoslav officials for not evacuating the
building, claiming that "[t]hey could have moved those people out of the building. They
knew it was a target and they didn't ... [I]t was probably for .. very clear propaganda
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reasons." (/bid, citing Moral combat — NATO at war, broadcast on BBC2 on 12 March 2000).
Although knowledge on the part of Yugoslav officials of the impending attack would not
divest NATO of its obligation to forewarn civilians under Article 57(2), it may nevertheless
imply that the Yugoslav authorities may be partially responsible for the civilian casualties
resulting from the attack and may suggest that the advance notice given by NATO may have
in fact been sufficient under the circumstances.

78. Assuming the RTS building to be a legitimate military target, it appeared that NATO
realised that attacking the RTS building would only interrupt broadcasting for a brief period.
Indeed, broadcasting allegedly recommenced within hours of the strike, thus raising the
issue of the importance of the military advantage gained by the attack vis-3-vis the civilian
casualties incurred. The FRY command and control network was alleged by NATO to comprise
a complex web and that could thus not be disabled in one strike. As noted by General Wesley
Clark, NATO "knew when we struck that there would be alternate means of getting the Serb
Television. There’s no single switch to turn off everything but we thought it was a good move
to strike it and the political leadership agreed with us" (ibid, citing "Moral combat, NATO at
War," broadcast on BBC2 on 12 March 2000). At a press conference on 27 April 1999,
another NATO spokesperson similarly described the dual-use Yugoslav command and control
network as "incapable of being dealt with in "a single knock-out blow (ibid)." The

S proportionality or otherwise of an attack should not necessarily focus exclusively on a

' specific incident. (See in this regard para. 52, above, referring to the need for an averall
assessment of the totality of civilian victims as against the goals of the military campaign).
With regard to these goals, the strategic target of these attacks was the Yugoslav command
and control network. The attack on the RTS building must therefore be seen as forming part
of an integrated attack against numerous objects, including transmission towers and control
buildings of the Yugoslav radio relay network which were "essential to Milosevic's ability to
direct and control the repressive activities of his army and special police forces in
Kosovo" (NATO press release, 1 May 1999) and which comprised "a key element in
theYugoslav air-defence network" (ibid, 1 May1999). Attacks were also aimed at electricity
grids that fed the command and control structures of the Yugoslav Army (ibid, 3 May 1999).
Other strategic targets included additional command and control assets such as the radio
and TV relay sites at Novi Pazar, Kosovaka and Krusevac (ibid) and command posts (ibid, 30
April). Of the electrical power transformer stations targeted, one transformer station supplied
power to the air-defence coordination network while the other supplied power to the
northern sector operations centre. Both these facilities were key control elements in the FRY
integrated air-defence system (ibid, 23 April 1999). The radio relay and TV transmitting
station near Novi Sad was also an important link in the air defence command and control
communications network. Not only were these targets central to the Federal Republic of

q Yugoslavia’s governing apparatus, but formed, from a military point of view, an integral part
of the strategic communications network which enabled both the military and national
command authorities to direct the repression and atrocities taking place in Kosovo (ibid, 21
April 1999),

79. On the basis of the above analysis and on the information currently available to it, the
committee recommends that the OTP not commence an investigation related to the bombing
of the Serbian TV and Radio Station.

r~ iv. The Attack on the Chinese Embassy on 7/5/99

80. On 7/5/99, at 2350, NATO aircraft fired several missiles which hit the Chinese Embassy
in Belgrade, killing 3 Chinese citizens, injuring an estimated 15 others, and causing
extensive damage to the embassy building and other buildings in the immediate surrounds.
At the moment of the attack, fifty people were reported to have been in the embassy
buildings. By the admission of US Government sources, the Chinese Embassy compound was
mistakenly hit. The bombing occurred because at no stage in the process was it realised that
the bombs were aimed at the Chinese Embassy. The Embassy had been wrongly identified as
the Yugoslav Federal Directorate for Supply and Procurement (Yugoimport FDSP) at 2
Umetnosti Boulevard in New Belgrade. The FDSP was deemed by the CIA to be a legitimate
target due to its role in military procurement: it was selected for its role in support of the
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Yugoslav military effort.

81. Under Secretary of State Thomas Pickering offered the following explanation for what
occurred:

"The bombing resulted from three basic failures, First, the technique used to locate the
intended target - the headquarters of the Yugoslav Federal Directorate for Supply and
Procurement (FDSP) - was severely flawed. Second, none of the military or intelligence
databases used to verify target information contained the correct location of the
Chinese Embassy. Third, nowhere in the target review process was either of the first
two mistakes detected. No one who might have known that the targeted building was
not the FDSP headquarters - but was in fact the Chinese Embassy - was ever
consulted."”

According to US Government sources, the street address of the intended target, the FDSP
headquarters was known as Bulevar Umetnosti 2 in New Belgrade. During a mid-April "work-
up"” of the target to prepare a mission folder for the B-2 bomber crew, three maps were used
in an attempt to physically locate this address within the neighborhood: two local commercial
maps from 1989 and 1996, and one US government (National Imagery and Mapping Agency

@ or NIMA) map produced in 1997. None of these maps had any reference to the FDSP building
and none accurately identified the current location of the Chinese Embassy.

82. The root of the failures in target location appears to stem from the land navigation
techniques employed by an intelligence officer in an effort to pinpoint the location of the
FDSP building at Bulevar Umetnosti 2. The officer used techniques known as "intersection”
and "resection” which, while appropriate to locate distant or inaccessible points or objects,
are inappropriate for use in aerial targeting as they provide only an approximate location.
Using this process, the individual mistakenly determined that the building which we now
know to be the Chinese Embassy was the FDSP headquarters. This method of identification
was not questioned or reviewed and hence this flaw in the address location process went
undetected by all the others who evaluated the FDSP headquarters as a military target. It
also appears that very late in the process, an intelligence officer serendipitously came to
suspect that the target had been wrongly identified and sought to raise the concern that the
building had been mislocated. However, throughout a series of missed opportunities, the
problem of identification was not brought to the attention of the senior managers who may
have been able to intervene in time to prevent the strike.

83. Finally, reviewing elements in, inter alia, the Joint Staff did not uncover either the

fi inaccurate location of the FDSP headquarters or the correct location of the Chinese Embassy.
The data base reviews were limited to validating the target data sheet geographic
coordinates and the information put into the data base by the NIMA analyst. Such a circular
process did not serve to uncover the original error and highlighted the system’s susceptibility
to a single point of data base failure. The critical linchpin for both the error in identification of
the building and the failure of the review mechanisms was thus the inadequacy of the
supporting data bases and the mistaken assumption the information they contained would
necessarily be accurate.

84. The building hit was clearly a civilian object and not a legitimate military objective.
NATO, and subsequently various organs of the US Government, including the CIA, issued a
formal apology, accepted full responsibility for the incident and asserted that the intended
target, the Federal Directorate for Supply and Procurement, would have been a legitimate
military objective. The USA has formally apologized to the Chinese Government and agreed
to pay $28 million in compensation to the Chinese Government and $4.5 million to the
families of those killed or injured. The CIA has also dismissed one intelligence officer and
reprimanded six senior managers. The US Government also claims to have taken corrective
actions in order to assign individual responsibility and to prevent mistakes such as this from
occurring in the future.

85. It is the opinion of the committee that the aircrew Involved in the attack should not be
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assigned any responsibility for the fact they were given the wrong target and that it is
inappropriate to attempt to assign criminal responsibility for the incident to senior leaders
because they were provided with wrong information by officials of another agency. Based on
the information available to it, the committee is of the opinion that the OTP should not
undertake an investigation concerning the bombing of the Chinese Embassy.

v. The Attack on Korisa Village on 13/5/99

86. On 14 May 1999, NATO aircraft dropped 10 bombs on the village of Korisa, on the
highway between Prizren and Pristina. Much confusion seems to exist about this incident,
and factual accounts do not seem to easily tally with each other. As many as 87 civilians,
mainly refugees, were killed in this attack and approximately 60 appear to have been
wounded. The primary target in this attack was asserted by NATO to be a Serbian military
camp and Command Post which were located near the village of Korisa. It appears that the
refugees were near the attacked object. However, unlike previous cases where NATO
subsequently claimed that an error had occurred in its targeting or its military intelligence
sources, NATO spokespersons continued to affirm the legitimacy of this particular attack.
They maintained that this was a legitimate military target and that NATO intelligence had
identified a military camp and Command Post near to the village of Korisa.

87. According to NATO officials, immediately prior to the attack, the target was identified as
having military revetments. The pilot was able to see silhouettes of vehicles on the ground
as the attack took place at 2330, when two laser guided bombs were dropped. Ten minutes
later, another two laser guided bombs and six gravity bombs were dropped. In a press
conference on 15 May, NATO stated that the attack went ahead because the target was
confirmed by prior intelligence as being valid and the pilot identified vehicles present, There
were never any doubts, from NATO spokespersons, as to the validity of this target.

88. Information about NATO’s position on the bombardment of Korifa was released at the
press conference on the following day, 15 May. At this conference, General Jertz twice
affirmed that the target was, in NATO’s opinion, legitimate since military facilities were
present at the site:

"As already has been mentioned, it was a legitimate military target. NATO
reconnaissance and intelligence orders identified just outside Kori¢a a military
camp and command post, including an armoured personnel carrier and 10 pieces
of artillery. Follow-up intelligence confirmed this information as being a valid
military target. Immediately prior to the attack at 23.30-11.30 pm - local time
Thursday night an airborne forward air controller identified the target, so the
identification and attack system of his aircraft, having positively identified the
target as what looked like dug-in military reveted positions, he dropped two laser
guided bombs. Approximately 10 minutes later, the third aircraft engaged the
target with gravity bombs, with six gravity bombs. A total of 10 bombs were
dropped on the target."

When guestioned about the presence of civilians on the ground, General Jertz indicated:

"What I can say so far is when the pilot attacked the target he had to visually
identify it through the attack systems which are In the aircraft, and you know it
was by night, so he did see silhouettes of vehicles on the ground and as it was
by prior Intelligence a valid target, he did do the attack [...] it was a legitimate
target. Since late April we knew there were command posts, military pieces in
that area and they have been continuously used. So for the pilot flying the
attack, it was a legitimate target. But when he is in the target area for attacking,
it is his responsibility to make sure that all the cues he sees are the ones which
he needs to really attack. And at night he saw the silhouettes of vehicles and
that is why he was allowed to attack. Of course, and we have to be very fair, we
are talking at night. If there is anybody sleeping somewhere in a house, you
would not be able to see it from the perspective of a pilot. But once again, don't
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misinterpret it. It was a military target which had been used since the beginning
of conflict over there and we have all sources used to identify this target in order
to make sure that this target was still a valid target when it was

attacked." (Emphasis added).

The NATO position thus appears to be that it bombed a legitimate military target, that it
knew nothing of the presence of civilians and that none were observed immediately prior to
the attack. Indeed, NATO stated that they believed this area to have been completely
cleared of civillans. There is some Information indicating that displaced Kosovar civilians
were forcibly concentrated within a military camp in the village of Korisa as human shields

and that Yugoslav military forces may thus be at least partially responsible for the deaths
there.

89. The available information concerning this incident is in conflict. The attack occurred in
the middle of the night at about 2330. The stated object of the attack was a legitimate
military objective. According to NATO, all practicable precautions were taken and it was
determined civilians were not present. It appears that a relatively large number of civilians
were killed. It also appears these civilians were either returning refugees or' persons
gathered as human shields by FRY authorities or both. The committee is of the view that the
credible information available is- not sufficient to tend to show that a crime within the

. jurisdiction of the Tribunal has been committed by the aircrew or by superiors in the NATO
chain of command. Based on the information available to it, the committee is of the opinion
that OTP should not undertake an investigation concerning the bombing at Korisa.

V Recommendations

90. The committee has conducted its review relying essentially upon public documents,
including statements made by NATO and NATO countries at press conferences and public
documents produced by the FRY, It has tended to assume that the NATO and NATO
countries’ press statements are generally reliable and that explanations have been honestly
given. The committee must note, however, that when the OTP requested NATO to answer
specific questions about specific incidents, the NATO reply was couched in general terms and
failed to address the specific incidents. The committee has not spoken to those involved in
directing or carrying out the bombing campaign. The committee has also assigned
substantial weight to the factual assertions made by Human Rights Watch as its investigators
did spend a limited amount of time on the ground in the FRY. Further, the committee has
noted that Human Rights Watch found the two volume compilation of the FRY Ministry of
Foreign Affairs entitled NATO Crimes in Yugoslavia generally reliable and the committee has
. tended to rely on the casualty figures for specific incidents in this compilation. If one accepts
the figures in this compilation of approximately 495 civilians killed and 820 civilians wounded
in documented instances, there is simply no evidence of the necessary crime base for
charges of genocide or crimes against humanity. Further, in the particular incidents reviewed
by the committee with particular care (see paras. 9, and 48-76) the committee has not
assessed any particular incidents as justifying the commencement of an investigation by the
OTP. NATO has admitted that mistakes did occur during the bombing campaign; errors of
judgment may also have occurred. Selection of certain objectives for attack may be subject
to legal debate. On the basis of the information reviewed, however, the committee is of the
r“opinion that neither an in-depth investigation related to the bombing campaign as a whole
nor investigations related to specific incidents are justified. In all cases, either the law is not
sufficiently clear or investigations are unlikely to result in the acquisition of sufficient
evidence to substantiate charges against high level accused or against lower accused for
particularly heinous offences.

91. On the basis of information available, the committee recommends that no investigation
be commenced by the OTP in relation to the NATO bombing campaign or incidents occurring
during the campaign.
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