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LOADED QUESTIONS: MR. NICE’S CROSS-EXAMINATION OF PROFESSOR
MARKOVIC

www.slobodan-milosevic.org - January 20, 2005

Prosecutor Qeoffery Nice continued his cross-examination of Professor Ratko Markovic at the Hague Tribunal’s trial of
Slobodan Milosevic on Thursday.

Mr. Nice did not challenge the evidence put forward by the witness during his examination-in-chief, instead Nice
embarked on an unsuccessful quest to assassinate the character of the witness.

Professor Markovic's examination in chief dealt almost exclusively with verifiable facts. He testified to facts and
introduced documents corroborating those facts. Almost none of his evidence had to do with his personal opinions or
beliefs. Professor Markovic essentially served as a vehicle that President Milosevic used to produce documents and
prove facts for his defense,

Because of the irrefutable nature of Professor Markovic's testimony in chief, Mr. Nice cross-examined him in an
underhanded fashion. Mr. Nice adopted the “are you still beating your wife?" approach to cross-examination. Mr. Nice
based questions on a false premise, and then tried to trap the witness.

When dealing with Kosovo Mr. Nice frequently based his questions on the premise that it was exclusively the Albanians
who suffered during the war, and that all of their suffering was the result of policies pursued by the Serbian
Government.

Many of Mr. Nice’'s questions would be formulated in the following fashion. Mr. Nice would establish a premise by
asserting (falsely in most cases) that a certain crime was perpetrated against Kosovo Albanians, then he would ask the
witness which policy of the Serbian government caused the alleged crime to be committed.

In philosophical terms the strategy employed by Mr. Nice is known as the fallacy of presupposition. Mr. Nice's
questions presupposed a definite answer to another question which had not even been asked, or they asked for an
explanation of something which was untrue or not yet established.

The only way to effectively answer the types of questions that Mr. Nice was asking is to refute the premise that they're
based on. Unfortunately, whenever Professor Markovic attempted to correct the false premise of the prosecutor's
questions, Mr. Nice would complain to the judges that the witness was being non-responsive to his questions.

In one case, Nice referred to the fact that Milosevic had said that Markovic was “undoubtedly the best expert in
constitutional law in the former Yugoslavia.” Then the prosecutor asked the witness if that was how he describes
himself. This was a typical example of Mr. Nice’s conduct, if the witness says “no” then his qualification to testify is
called into question, and if he says “yes” then he looks arrogant and pretentious.

Mr. Nice’s entire strategy was to try and trick the witness into saying something incriminating. Watching the court
proceedings (if you can call them that) was like watching a linguistic version of a “Wiley Coyote & Roadrunner” cartoon.
Mr. Nice, playing the part of Wiley Coyote, would carefully lay a trap by putting a loaded question the witness. But the
witness, playing the part of the Roadrunner, never fell for the trap.

In addition to asking loaded questions, Mr. Nice wasted a lot of time asking the witness about events where he wasn't
present and therefore had no knowledge. Mr. Nice also asked a number of hypothetical questions about events that

could have happened but ultimately never did.

Mr. Nice did not complete the cross-examination. Professor Markovic will have to come back and conclude his
testimony on Monday.
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—— Original Message ——

From: nebojsa

To: R.Despotovic

Sent: Thursday, January 20, 2005 11:11 AM

Subject: lllegal seccession and joint criminal enterprise

ILLEGAL SECESSION AND JOINT CRIMINAL

In Slobodan Milosevic’s opinion, testimony of Professor Ratko Markovic on constitutional cases that precede the break-up of
Yugoslavia is relevant because it shows that the conflicts in which war crimes were committed were the result of “illegal and
violent secession” and not of any “joint criminal enterprise” that the prosecutor has charged Milosevic with

THE HAGUE, 18.1. (SENSE) - ICTY will not rule on whether the secession of some republics of the
former Yugoslavia was illegal or not, but on the events that followed and that were described in the
indictments against Slobodan Milosevic. Judge Robinson made this remark today as Professor Ratko
Markovic, Miloevic’s defense witness, continued his testimony,

l Judge Robinson then invited the parties to state whether in their opinion the legality of the secession
had any significance in the case before the Chamber.

Milosevic considers that it has, because, as he said, “the illegal and violent secession caused armed conflicts... in
which all sides committed crimes.”

According to defense counsel Steven Kay, the issue is important considering the “position of the accused as the head of
state, his state of mind and the context in which he reacted to the developments.”

Prosecutor Geoffrey Nice, however, considers that this issue “has no bearing on the legal responsibility of the accused,”
since, as he noted, “the illegality of the secession, or his belief that the secession was illegal, cannot be used to justify war
crimes.” In his opinion, the only legally relevant issue in this area is the date when Croatia gained independence, because as
of that date internal hostilities turned into an international conflict in which the Geneva Conventions apply. Milosevic has
been charged with grave breaches of the Geneva Conventions.

After the parties presented their views, Judge Robinson asked Milosevic whether it was his argument that the “acts he has
been charged with are the result of the secession and unconstitutional actions of some republics and not the result of joint
criminal enterprise, as the prosecution alleges.”

Milosevic, however, denies that this has anything to do with his acts, or the acts of Serbia. The war In the former Yugoslavia,
he contends, was a “conflict between illegal paramilitary formations of the republics and the then JNA, not Serbia,” whose
president he was at the time. Milosevic asks: “What does Serbia have to do with the fact that the Croatian paramilitary
formations blocked the barracks and thus provoked a conflict with the JNA?"

The Judge observed that the constitutional issues that Professor Markovic was testifying about were relevant for the Milosevic
case to a certain extent, but he told the witness that there was “no need to present so many details which might sidetrack

the Chamber.”

Professor Markovic then spoke in detail about the amendments to the Serbian Constitution, adopted in 1989 - he himself
participated in the drafting of the constitution as a “representative of the profession and science.” He confirmed Milosevic’s
argument - which is contrary to the claims made by the prosecutor - that those amendments did not abolish the autonomy
of Kosovo and Vojvodina. The provinces, he said, were merely “stripped of their right to veto amendments to the Serbian
Constitution.” In Markovic's opinion, the amendments “prevented the secession of Vojvodina and Kosovo.”

For the remainder of his examination-in-chief, which will continue tomorrow, Professor Markovic is going to discuss the
negotiations in Pristina in 1998 and in Rambouillet in 1999, where he headed the delegation of the Serbian government.
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From: nebojsa

To: R.Despotovic

Sent: Thursday, January 20, 2005 11:11 AM
Subject: "Hamlet's dilemma" of Professor Markovic

“HAMLET’S DILEMMA"” OF PROFESSOR

On the third day of his testimony at the trial of Slobodan Milosevic, Professor Ratko Markovic spoke abaut the dilemmas he
had been faced with in March 1999 during the negotiations in Rambouillet and Paris and some ten years earlier, during the
anti-bureaucratic revolution and the campaign to amend the Serbian Constitution. What has made Markovic “attractive” to
the accused Milosevic, as the prosecutor contends?

THE HAGUE, 19.1. (SENSE) - As the head of the delegation of the Serbian government at the
| negotiations in Rambouillet and Paris in February and March 1999, Professor Ratko Markovic was
faced with a “Hamlet's dilemma: occupation or bombardment”, as he described today. His choice
was to refuse to sign the Rambouillet agreement on the political settlement for the Kosovo problem,
which according to him, would be tantamount to an “occupation of the FRY.” Although NATO
 bombardment followed, Markovic still believes he did the right thing. True, he admits, “many lives
" were lost, but not our face,”

According to Markovic’s testimony today, the then president of the FRY Slobodan Milosevic was in no way involved in the
resolution of the “*Hamlet’s dilemma”. Markovic claims that the decision to reject the agreement was taken independently and
unanimously by all members of the delegation, which was headed by him and the then president of Serbia, Milan Milutinovic,
without “any instructions from Belgrade.”

Milosevic and his witness went through the list of names of the members of the delegation several times, in order to stress
its multi-ethnic composition, i.e., the fact that all ethnic communities living in Kosovo were represented: Albanians, Serbs,
Turks, Gorans, Muslims, Rema and Gypsies. At one point, Markovic described members of the delegation as “ordinary
people”, but Milosevic did not agree with the description and the defense witness quickly “corrected” himself and said that
those people “were not just picked up in the street”, but were “leading figures and political leaders in their ethnic
communities.”

Markovic claims that “there were no negotiations” in Rambouillet, that the international mediators simply “"gave them parts of
the agreement one by one”, that they did not show them key military and security annexes befare the last day, leaving them
three and a half hours to give their views on them. He said that in effect it was a “dictate” behind which was the former US
Secretary of State Madeleine Albright and not the Contact Group composed of six nations, including Russia, whose
representative refused to accept the military and security annexes.

At the beginning of the cross-examination, prosecutor Nice quoted a text written by the witness at the time of the so-called
anti-bureaucratic revolution and the campaign to amend the Serbian constitution, in which Markovic advocates that “all
attributes of statehood be stripped” off the provinces and that any “direct links of the provinces and the federation” be
discontinued.

In that document, Markovic wrote about yet another “Hamlet’s dilemma”: what would happen if the Serbian constitution
cannot be amended in a constitutional manner and whether in that case the preference should go to “the respect of the
Constitution or the survival of the state?” In the text Markovic resolved the dilemma in a way similar to the one in 1999, He
wrote that “it should not be allowed that law triumphs at the expense of the collapse of the state.”

The prosecutor’s claim that such a “liberal view” of the rule of law had made Markovic “attractive to this accused,” and that
in the intervening ten years Milosevic used him to “adapt the law as he saw fit”. Markovic indignantly rejected this claim by
the prosecutor, accusing Nice of treating his “scientific opinion” like an “inquisitor”.
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[ Sagittarius
Van: "Global Reflexion”
Aan: <sagitar@hetnet.nl>

Verzonden: vrijdag 21 januari 2005 12:42
Onderwerp:  artikel
Hallo Nico,

Ik heb je stuk ietwat bewerkt, b.v. verneldt dat na het bezoek van albright de plannen voor het aanstellen van
een advocaat bekend werden en wat het betekent als een advocat de zaak overneemt. Verder heb ik eer een
slotzin aan toegevoegd en de kop veranderd. Hier is het stuk.

Groetjes,

Nico

ok K

De rechtsverkrachting van het Joegoslavié tribunaal

Door Nico Steijnen

Milosevic is momenteel bezig om voor het Joegoslavié tribunaal zijn tegenbewijs te presenteren.
Dit nadat jarenlang de aanklager aan het woord was geweest om bewijsmateriaal tegen hem in te
brengen. Milosevic heeft, om zijn kant van het verhaal uit de doeken te doen en zelf getuigen naar
voren te brengen, precies 150 werkdagen toegemeten gekregen. En elke dag dat het proces stil
zal liggen omdat hij ziek is, gaat daar nog van af.

Alleen al dit absurde gebrek aan evenwicht tussen de tijd die de aanklager in de schoot geworpen
kreeg om zijn klachten tegen Milosevic te onderbouwen en de tijd die Milosevic wordt gegund om
getuigen te laten horen, bewijst hoe brutaal het Joegoslavié tribunaal inmiddels zijn ware gezicht
durft te tonen.

In een klimaat waarin, als het gaat om de zogenaamde strijd tegen het terrorisme, in toenemende
mate regelrechte liquidatiepraktijken, doodseskaders, martelingen en levenslange opsluiting
zonder vorm van proces openlijk als toelaatbare methodes worden gepropageerd en ook
daadwerkelijk in praktijk worden gebracht, verliest ook een door de NAVO gecontroleerde institutie
als het Joegoslavié tribunaal steeds meer het geduld om zelfs maar de schijn op te houden de
fundamentele rechtsnormen in acht te nemen.

Recht op verdediging
De laatste loten aan de stam van de fundamentele mensenrechten die het zogenaamde tribunaal

aldus gekapt heeft, als was het dood hout, zijn het recht van Milosevic om zichzelf te verdedigen,
alsmede het recht op een gelijkwaardige behandeling. Dit laatste betreft dan het afschaffen van
gelijkwaardigheid inzake het verlenen van faciliteiten, tussen de aanklager en Milosevic als
verdachte, ook wel aangeduid als het recht op 'equality of arms'. Het eerstgenoemde recht, het
recht om zelf zijn 'eigen verdediging te voeren, is een grondrecht dat in alle importante
mensenrechtenverdragen is terug te vinden en ook uitdrukkelijk is opgenomen in het statuut van
het Joegoslavié tribunaal zelf.

Dit fundamentele mensenrecht, het recht om zichzelf te verdedigen, was Milosevic aanvankelijk
volledig ontnomen, zogenaamd omdat hij te ziek en te zwak zou zijn om dat recht nog langer uit te
oefenen. Maar voor iedere onbevangen waarnemer was het van meet af aan glashelder dat de
pogingen van het tribunaal om Milosevic te beroven van zijn recht om zijn eigen verdediging te
voeren niets met diens gezondheidstoestand te maken hadden.

Waar het tribunaal voor vreesde waren de onthullingen waarmee Milosevic en de door hem
opgeroepen getuigen zouden komen over de rol van de westerse wereld bij de ontmanteling van
de Joegoslavische federatie, de bewijzen die door hem gepresenteerd zouden worden omtrent de
systematische westerse leugencampagne met betrekking tot het zogenaamde streven naar een
Groot-Servié en de misdaden van de NAVO, begaan in de agressieoorlog tegen Joegoslavié en
Servié, die door hem voor het voetlicht zouden worden gebracht.
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g\;a;tcﬂie‘fp sgtta:ggg Ijiﬁiiije;rﬁeﬁ waarmee de oorlog tegen Irak werd gerechtvaardigd, vormden geen
i s il s S kaalr vonden een onmiskenbare voorganger in de westerse leugens
it t g raak van qugosiawe. {r_)et als sluitstuk de NAVO-agressieoorlog tegen
> oen al teruggebracht was tot klein-Joegolavié.

g:ilts' de r:}e;kolomsatlelvan Irak bewust op de agenda werd gezet om de dominante westerse
positie in het voor de olievoorziening cruciale Midden-Oosten voor de komende decennia veilig te
stellen, zo vormde ook de liquidatie van de voormalige Joegoslavische federatie een belangrijk
onderdeel van de westerse geopoliticke aspiraties.
Het voormalige Joegoslavié moest uit elkaar gespeeld worden en verbrokkeld worden tot een serie
door het westen bezette of van het westen afhankelijk gemaakte cliéntstaten. En de schuld
daarvc_aor moest bij Milosevic gelegd worden.
Ook die afbraak van Joegoslavié vormde een doelbewuste strategie. Tot heil van westerse controle
over belangrijke aanvoer routes en knooppunten inzake olie- en gasvoorraden uit zowel
het Kaspische zeebekken als uit het Midden-Oosten. En tot heil van een steeds verder
terugdringen van de Russische invioedssfeer, een proces dat in hoog tempo doorgaat. Nog maar
kort geleden was Georgié aan de beurt en zeer onlangs hebben we de pro-westerse 'revolutie' in
de Oekraine zich zien voltrekken.

Het verschil tussen enerzijds de oorlog tegen Irak, gekoppeld aan de daarop volgende bezetting
van dat land, en anderzijds de westerse agressie tegen Joegoslavié is dat, wat dit westerse
optreden tegen Irak betreft, de daarover geventileerde leugens zichzelf hebben achterhaald. De
uitstekend geregisseerde leugencampagnes, die door het Westen over Joegoslavié werden
gevoerd, worden daarentegen voor een breed publiek nog steeds in stand gehouden. Het
Joegoslavié tribunaal speelt hier een belangrijke rol in.

Botheid
Om te voorkomen dat Milosevic wat dit betreft te veel roet in het eten zou kunnen gooien, vond het

tribunaal het de hoogste tijd worden om Milosevic van zijn handelingsbevoegdheid te ontdoen. Dit
door hem diens recht om zijn eigen verdediging te voeren te ontnemen en hem een advocaat op te
leggen. De invioed van zo’n advocaat gaat verder dan strikt genomen het optreden in de verhoren.
Zo’n advocaat heeft ook een beslissende rol in welke getuigen zullen worden opgeroepen. Het feit
dat Milosevic had aangekondigd top militairen en politici van de NAVO-landen op te roepen, moet
een ware nachtmerrie zijn geweest.

Juist op het moment dat hij, na al die jaren dat de aanklager aan het woord was geweest, zijn
eigen verdediging zou mogen gaan brengen, en hij daarmee dus een belangrijk aandeel in de regie
van het proces zou kunnen gaan opeisen. Opvallend genoeg kwamen de eerste berichten over de
plannen van het tribunaal direct nadat Madeleine Albright, de voormalige Amerikaanse minister van
Buitenlandse zaken, in juli van het vorig jaar een bezoek bracht aan het tribunaal.

De botheid waarmee het zogenaamde tribunaal Milosevic weer achter de coulissen meende te
kunnen manoeuvreren riep een wereldwijde golf van afkeuring op. Met als gevolg een totale
staking van de door Milosevic becogde getuigen om voor het tribunaal te verschijnen, zolang diens
recht om zichzelf te verdedigen hem ontnomen zou blijven.

En zo kwam het proces, bij gebrek aan getuigen die kwamen opdagen, tot een absolute stilstand.
Het tribunaal zag zich daarop gedwongen om Milosevic in zijn fundamentele recht om zichzelf te
verdedigen te herstellen.

Natuurlijk was dit een grote overwinning voor Milosevic. En een verder gezichtsverlies voor het
zogenaamde tribunaal. Maar hoewel Milosevic zodoende de regie over zijn verdediging weer
terugveroverd heeft, blijft een nieuwe aanval op een ongestoorde uitoefening van dit recht dreigend

in de lucht hangen.

Mr. Kay
Een cruciale rol wordt hierbij gespeeld door de persoon die het Joegoslavié tribunaal Milosevic als

advocaat had willen opdringen, namelijk mr. Kay. Deze Kay was hem al vanaf het begin van het
proces toegewezen als 'amicus curiae', een soort pseudo-verdediger die moest waken over de
eerlijikheid van het ‘proces’. Als zodanig had Kay nooit veel te vertellen gehad, maar nu, door het
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Als loogicng g gen advocaat aan Milosevic toegevoegd, rook hij zijn kans.

i o deif;\fﬁﬂ het tribunaal deed hij zijn uiterste best om zijn meesters in het tribunaal ter wille
art erin te houden. Maar zijn pogingen mocht [ i i
noch 99% van d ! UL _ g ochten niet baten, want noch Milosevic
K n de getuigen die Milosevic op het oog had, wilden ook ' tact met h
ay kon dus geen kant op. Uit de verh die hij ’ s i et
duidelik dat K - oren die hu_ enkele getuigen die wel waren gekomen, werd al
Vewolj at Kay aangesteld was om de verdediging te saboteren.
versch%?tr;?q ":g'ltlrﬁcg?‘:g)cs?t'gen klucht waarmee zowel Kay als het tribunaal zich de gelegenheid
o I ionering. Kay ging, bij wijze van potsierlijke vertoning, tegen zin eigen
ale s h!pg als advocaat van Milosevic in beroep. Omdat er zo voor hem niet te werken viel en
mdat hij, door tegen de zin van Milosevic al zijn opgedrongen advocaat te fungeren, de integriteit
van de advocatenstand zou ondermijnen.
Die manoeuvre, duidelijk vooropgezet in overleg met Kay's broodheren bij het tribunaal, bood
enerzijds hgt tr!bunaat de gelegenheid om in hoger beroep te bepalen dat Milosevic in principe
weer zelf zijn eigen verdediging ter hand zou mogen nemen. Maar anderzijds werd de
zogenaamde 'ontslagaanvraag' van Kay door het tribunaal geweigerd. Kay kreeg te horen dat hij,
als gedwongen advocaat van Milosevic, achter de hand moest blijven. Om direct weer als diens
opgedrongen advocaat naar voren te kunnen treden als Milosevic zich ziek zou melden. Zodat hij
dan de zaak weer over zou kunnen nemen.
Natuurlijk wordt hier een theaterstuk opgevoerd, met Kay als acteur in de hoofdrol. Kay doet het
voorkomen alsof hij zich als aangewezen advocaat van Milosevic zou willen terugtrekken. Maar in
plaats van het eerste de beste vliegtuig te nemen terug naar huis, naar Engeland, stort hij zich in
een pseudo-procedure en onderwerpt zijn al of niet aanblijven als opgedrongen advocaat aan een
zogenaamde beslissing van het tribunaal. Dat besluit vervolgens dat hij niet weg mag en 'stand by'
moet blijven. Hetgeen Kay dan op zijn beurt weer de gelegenheid biedt om ziin handen ten hemel
te heffen en uit te roepen: 'Zie, ik kan niet anders, het tribunaal dwingt mij om aan te blijven I

Klacht

Het zal duidelijk zijn dat Milosevic van deze wanvertoning niet gediend is. Ik heb dan ook, namens
hem, inmiddels een klacht tegen Kay ingediend bij het tuchtcollege van de Nederlandse Orde van
Advocaten.

Op het eerste gezicht lijkt het vreemd dat Kay, als Brits advocaat en als Brits onderdaan,
onderworpen zou kunnen zijn aan het tuchtrecht dat geldt voor Nederlandse advocaten. Maar als
praktizerend advocaat op Nederlandse bodem is dit nu eenmaal, in Europees verband, zo
geregeld. De eis is dat tuchtmaatregelen tegen Kay worden getroffen.

Kay heeft, door het recht van Milosevic te usurperen om zijn eigen verdediging te voeren, inbreuk
gemaakt op het onvervreemdbare recht van Milosevic om zichzelf te verdedigen.

En hij blijft zich inmiddels gereed houden om opnieuw tot een dergelijke schending over te gaan.
Dat komt neer op schending van Milosevic' mensenrechten.

Kay schendt daarmee bovendien het eerste gebod voor iedere advocaat, namelijk om niet als
advocaat op te treden tegen de zin van enige client. Alsmede het tweede gebod dat evenzeer voor
iedere advocaat geldt, en wel om niet een zaak op zich te nemen waarmee hij of zij zich niet naar
eer en geweten kan verenigen.

Alles bij elkaar reden genoeg voor het tuchtcollege van de Orde van advocaten om Kay een verbod
op te leggen om nog langer op Nederlands grondgebied zijn beroep uit te oefenen.

Kay voert een komisch nummer op waar hij zegt: ' Ik kan niet anders, want het Joegoslavié
tribunaal beveelt mij nu eenmaal om aan te blijven'. Dat het Joegoslavié tribunaal Kay een dergelijk
bevel heeft gegeven is waar. Maar natuurlijk is zo'n bevel geen cent waard.

Allereerst is het allemaal handjeklap tussen Kay en het Joegoslavié tribunaal onderling. Waarom
dat zo zeker is? Omdat Kay zelfs niet de moeite neemt om tegen het verbod om zijn biezen te
pakken in beroep te gaan. En als Kay echt zoveel bezwaar zou hebben tegen deze gang van
-aken dan was dit, ook binnen de show die hier wordt opgevoerd, toch wel het minste geweest wat
hij had kunnen doen.

En vervolgens is het natuurlijk volkomen onaanvaardbaar dat het zogenaamde tribunaal bepaalde
advocaten, tegen hun uitdrukkelijke wil, zou kunnen vasthouden en zou kunnen verplichten om op
te treden. Dit komt er immers neer op een soort lijfeigenschap.
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i o surde vertoning dat het door het
ﬁﬁigfjnm\ggrgﬁ%g?al a:sigen soort liifeigenen manipuleren van advocaten als een legitiem
de meest duistere inge.s .?. - We zijn hiermee weer teruggeworpen in de Middeleeuwen, de tijd van
het Jo lavié tri e 29|fontma'.5k?””g als een volstrekt malafide genootschap waarmee
egoslavié tribunaal nu al zolang bezig is bereikt hiermee een totaal nisuwe dimensie.

Furieus

f?.u?‘ reactllzes \.;an het Joego§lawe tribunaal en Kay op de namens Milosevic ingediende klacht waren
ieus. Eers wagg:rc_len zi] eenvoudig om aan te nemen dat deze klacht van Milosevic afkomstig
was, maar nadat zij zich daarvan hadden vergewist, lieten de betrokken 'rechters' hun woede
hierover op een zitting openlijk de vrije loop.

I(ag_y kondlgdg aan mij met alle beschikbare middelen te zullen bevechten. Inmiddels heeft hij tegen
mij persoonlijk een klacht ingediend omdat ik hem beledigd zou hebben.

Het Joegoslavié tribunaal heeft inmiddels de Minister van Buitenlandse Zaken voor zijn kar
gespannen en hem ertoe gebracht om schriftelijk te interveniéren bij de Nederlandse Orde van
Advocaten. Dit met de eis om zich van verdere actie tegen Kay te onthouden. En wel omdat aan
Kay, als advocaat bij het Joegoslavié tribunaal, immuniteit met betrekking tot tuchtrechtelijke
vervolging zou toekomen.

De minister van Buitenlandse Zaken heeft zich aldus niet alleen laten misbruiken voor een
kwaadwillige interventiepoging van de zijde van het Joegoslavié tribunaal. Maar dit ook

nog eens, willens en wetens, met rechtsargumenten die nergens op slaan. Want in de terzake
geldende regelgeving wordt voor wat betreft de voor advocaten bij het Joegoslavié tribunaal
toepasselijke immuniteit immers uitdrukkelijk een uitzondering gemaakt voor het tuchtrecht.
Niettemin acht de Deken van de Orde van Advocaten het zaak dat deze gezamenlijke poging van
het Joegoslavié tribunaal en de Minister van Buitenlandse Zaken om de procedure voor de
tuchtrechter te beinvioeden volop zijn beslag al kunnen krijgen.

Vertragin

lnmiddgetsgwerd aldus ook de behandeling door de tuchtrechter van de klacht van Milosevic tegen
Kay steeds opnieuw vertraagd. Al staat aan de andere kant vast dat van uitstel zeker geen afstel
zal komen en dat het moment van daadwerkelijke behandeling door de tuchtrechter nadert.
Inmiddels is bekend gemaakt dat de deken het vooronderzoek als afgerond beschouwt en de zaak
voor 15 januari 2005 definitief bij de Raad van Discipline zal worden aangebracht.

Intussen zorgt Milosevic voor de ene getuigenis na de andere, waarin allerlei topgetuigen de mythe
van een samenzwering om tot een Groot-Servié te komen ondubbelzinnig als kwaadaardige laster
naar het rijk der fabelen verwijzen en krachtige bewijzen naar voren brengen voor de vooropgezette
bedoelingen van de NAVO om Joegoslavié, koste wat het kost, met oorlogsgeweld te lyf te gaan.
Daarbij zal getuigenis worden afgelegd over de oorlogsmisdrjven die daarbij opzettelijk werden
gepleegd, zoals de afschuwelijke en systematische bombardementen die door de NAVO op
burgerdoelen werden uitgevoerd om Joegoslavié op de knieén te dwingen. Hoezeer het tribunaal
ook zal manipuleren, intimideren of saboteren, voor het cog van de wereld zal de waarheid boven
tafel komen en zullen toekomstige geschiedenisboeken het NAVO-optreden en al die politici die het

verdedigd hebben en nog doen, als misdadig omschrijven.
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PROFESSOR MARKOVIC CONCLUDES HIS TESTIMONY

www slobodan-milosevic.org - January 24, 2005
Written by: Andy Wilcoxson

Professor Ratko Markovic concluded his testimony at The Hague trial of Slobodan Milosevic on Monday. Prosecutor
Nice made his best effort to discredit the witness over the course of the cross-examination.

Professor Markovic has written a number of scholarly papers over his 40-year career in constitutional law. Mr. Nice's
cross-examination generally went to show that Markovic raised criticisms of the 1974 constitution. However, this does
not damage the credibility of the witness, on the first day of his examination-in-chief Professor Markovic said he was
“no fan of the 1974 constitution.”

In order to damage the credibility of the witness Mr. Nice would have had to demonstrate that Professor Markovic
improperly applied constitutional law when he was a judge on the Constitutional Court. Or that he acted outside of the
law when he was the Deputy Prime Minister of Serbia. Mr. Nice demonstrated neither. The only thing Mr. Nice
demonstrated was that Professor Markovic exercised his right, as a scholar, to raise criticisms of the constitution at
times when he did not hold public office.

Mr. Nice's cross-examination tactics were particularly underhanded. In one case Mr. Nice read from an article that
Professor Markovic had written for a Belgrade magazine called “Legal Life." In the article Markovic wrote of the
possibility that lands inhabited by Serbs could be unified. Mr. Nice claimed that this article was a platform for the
establishment of Greater-Serbia.

When Milosevic re-examined the witness the parts of the article that Mr. Nice had not read were read out. It turns out
that the article advocated one political option, and that option was the preservation of Yugoslavia. The article said that
Yugoslavia was the best solution for the south Slav peoples. The part of the article that made reference to the
unification of Serbian lands was put forward as a possible scenario. On top of that it was presented as an unattractive
scenario, according to the article any attempt to implement this scenario would lead to war and sanctions from the
international community.

This is only one example of manipulation by the prosecutor, Mr. Nice claimed that the article advocated Greater-Serbia,
when the article advocated Yugoslavia's preservation and cautioned against attempts to establish Greater-Serbia,
since this would lead to war and sanctions.

Mr. Nice took liberties with the truth regarding the talks in Rambouillet. Professor Markovic had testified that the NATO
occupation of Yugoslavia mandated by the so-called “Rambouillet Agreement” was one of the major stumbling blocks

that caused the talks to breakdown. Markovic said that the demand for NATO occupation had not been disclosed until

the last day of the Rambouillet conference.

In a feeble attempt to refute that claim, Mr. Nice read an extract from a letter that Markovic sent to the Contact Group
prior to the talks, indicating a readiness to discuss the presence of the international forces in Kosovo.

Markovic, stuck to his original testimony, insisting that he referred to international forces, “but not military forces, as
they can be civilian forces too.” He also noted that the document presented at Rambouillet called for the wholesale
occupation of Yugoslavia, not just the international presence in Kosovo that his letter indicated a willingness to discuss.

Mr. Nice, now desperate to save NATO's reputation, resorted to telling outright lies. Mr. Nice claimed that the
“international community” was well intentioned at Rambouillet. Mr. Nice based that claim firmly on the testimony of

Zoran Lilic.

President Lilic never testified to these alleged “good intentions” of the international community at Rambouillet. Quite the
contrary, he testified that he had no direct knowledge, and that the indirect knowledge he did have went to show that
no proper negotiations had taken place.

This is what Lilic said about Rambouillet when he testified on July 9, 2003 (see transcript page 23997): “When it comes
to Rambouillet and everything that went on there, | know about that from the press, actually, from the media. | wasn't
included in that whole process.” Lilic’'s comment about the process was as follows, “there wasn't any proper negotiating
between two sides that should have negotiated. For an agreement to exist, there must have been two sides.”

As we can see from Lilic's own words, things are not the way that Mr. Nice put them. No well meaning person could
use that testimony to make claims that the international community had good intentions at Rambouillet.

Mr. Nice's attempts to challenge Professor Markovic were unsuccessful, and usually completely nonsensical. One
example of a nonsensical attack was Mr. Nice's line of questioning regarding the 30" and 40™ personnel centers of the
Yugoslav Army, which Markovic knew nothing about. Mr. Nice exploited Professor Markovic's lack of knowledge of
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pagina 2 van 2
Jarding the Personne| administration of the federa

that he was an incompetent official.
-Professor Markovic was the Dep - ini -
v " uty Prime Minist ;
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During .cross-ex_ami nation Mr. Nice claimed that Milosevic and Tudjman entered into a conspiracy to carve-up Bosnia at
a meeting held in Karadjordjevo in 1991. Professor Markovic denied this, and President Milosevic ripped this
conspiracy theory to shreds when he reexamined Markovic.

Milosevic and Markovic

both agreed that acceptance of the Cutliero Plan, a year after the Karadjordjevo meeting,
negated the Possibility that Serbia had designs to carve-up of Bosnia.

The Cutliero Plan, which had been agreed to by all three sides before the Bosnian war started, called for a unified and
independent Bosnia. If Mil i
with Tudjman, then he would not ha

Professor Markovic's testimony took-up the entire day. The trial will resume tomorrow with a fresh witness.

###
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“NOBODY SHOULD BEAT YOU” — SLOBODAN MILOSEVIC

www slobodan-milosevic.org - January 25, 2005

Written by: Andy Wilcoxson

“In April 1987, Slobodan Milosevic, who had been elected Chairman of the Presidium of the Central Committee of the
League of Communists of Serbia in 1986, travelled to Kosovo. In meetings with local Serb leaders and in a speech
before a crowd of Serbs, Slobodan Milosevic endorsed a Serbian nationalist agenda...” or so says The Hague's
indictment against him.

According to the Prosecution case, Western intelligentsia, and the mainstream Western media this is the moment when
S_Iobodan Milosevic rose to power on a wave of Serbian nationalism. Mitar Balevic’s testimony at The Hague Tribunal's
trial of Slobodan Milosevic, put this Western myth to bed once and for all today.

Mr. Balevic, was an official in the Kosovo Polje branch of the League of Communists, and he chaired the meeting that
Milosevic attended on April 24, 1987.

It was at this meeting that Milosevic uttered the famous sentence: “Nobody should beat you."” This sentence has since
been branded as a sort of battle cry, but Balevic, who was standing right next to Milosevic when he said it, explained
why it could not have been a battle cry.

The Kosovo Police had begun beating people in the crowd with clubs, and the crowd defended itself by throwing rocks
at the police. Milosevic and Balevic went outside to see what the commotion was about, as they were coming out the
door, some people came up to Milosevic and told him that the police were beating them. Milosevic responded to those
people by saying, “ncbody should beat you.”

Milosevic did not address this remark to the entire crowd; he did not have a loudspeaker to address the crowd. He was
only speaking to the people who were talking to him.

When he saw what the situation was, he had a loudspeaker set up and he addressed the crowd. He asked the crowd
to calm down, and the situation calmed down. There was no battle cry, all Milosevic did was appeal for calm.

A joint investigation conducted by provincial, republican, and federal authorities determined that the police had
provoked the incident, by beating-up people in the crowd who hadn't done anything wrong.

At the meeting, Milosevic and other LCY officials, listened to for 13 hours to 76 citizens who addressed their concerns
to them. These citizens spoke of the desperate situation they were facing in Kosovo. They complained that their rights
were being denied, that they were being forced from their land, and that they were the victims of violent crimes.

After listening to the concerns of the citizens, Milosevic gave a speech. It was in this speech that the indictment claims
he “endorsed a Serbian nationalist agenda.” In fact, Milosevic did the exact opposite of what the indictment says.
Milosevic condemned nationalism on more than one occasion in that speech. Milosevic said that brotherhood and unity
were and equality among peoples was the only solution for Kosovo.

All of these facts were very easy for President Milosevic and Mr. Balovic to prove. They had the transcripts from all 13
hours of the meeting, and they had videotape of the meeting. The videotape included footage of the disturbance
outside of the hall, when Milosevic appealed for calm, and when he told those people “nobody should beat you.” The
tape included some of the speakers who addressed the party officials, and the tape included Milosevic's entire speech.

This tape was not some secret tape that was buried in somebody's attic. The tape was the Belgrade TV newscast, and
it exists in the archives of the TV station. Milosevic played the entire tape at the trial on Tuesday. There is no question
about what happened. Milosevic did not promote a Serb nationalist agenda, he did the exact opposite. Slobodan
Milosevic vehemently condemned nationalism and cautioned, especially the Serbs, against nationalism.

All of these so-called “intellectuals” and the so-called “journalists” who told the Western public that Milosevic gave a
nationalist speech, and exploited nationalism to come to power are lying through their teeth. The remarkable factis that
they all lie with such unanimity when the truth is so easy to ascertain.

The text of the speech is very easy to ascertain. It was broadcast on TV, and it was published in Milosevic's book. In
fact, | have the Serbian transcript of the speech posted right here on this web site.
(See: http://www.slobodan-milosevic.org/news/milosevic-1987-3.pdf )

In addition to clearing-up the massive misinformation surrounding Milosevic's activities in Kosovo Polje in 1987, Mr.
Balevic gave factual eyewitness testimony regarding life in Kosovo from WWII until the present day.

Mr. Balevic, was born in Montenegro, but he grew-up in Kosovo. The first persecution he could remember against
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Population occurred d

! uring World War |1 According to his testimony, Axis forces that had allied
ans forced 200,000 Serbs and Montenegrins to leave Kosovo during the war.

To add insult to injury, when the war ended, the Yugoslav Government would not allow Serb and Montenegrin refugees
return to their homes in Kosovo. Thousands of Albanians who had infiltrated Kosovo from Albania during the war were
allowed to continue squatting on the land they had stolen, while the rightful owners were banned from ever returning.

Mr. Balevic said that he became aware of an Albanian-nationalist plan to create an ethnically pure greater-Albania on
Kosovo’s territory in the 1950s.

Mr. Balevic testified that the 1968

demonstrations, which occurred on Albanian Flag Day, were aimed at the
establishment of Greater Albania.

Mr. Balevic gave numerous examples of suffering that Kosovo’s non-Albanian population had to endure throughout the

60s, 70s, and 1980s. Examples included murders, expulsions, rapes, the desiccation of holy sites, and medical
discrimination at the Pristina Hospital's maternity ward.

The defense witness testified about the 1981 riots in Kosovo. He said that the riots were aimed aﬂ{:}I ﬁos&\rgiz ?;;1?:1?:2:
from Serbia, and that violence against non-Albanians in Kosovo increased with those ncét;. According ;
20,000 Serbs and Montenegrins fled from persecution in Kosovo between 1981 and 1989.

: ; - di
The witness testified that it was difficult for a Serb to find work in Kosovo. He said that the employment ratio used in

Kosovo was done by the system: 7 Albanians hired for every 1 Serb, adding that Serbs were generally poorer than
Albanians were.

i i i ic wi ume
Another witness has to testify tomorrow morning for medical reasons. After that witness testifies, Balevic will res
his testimony. It is expected that his testimony will last into next week.

e
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' NO EXECUTIONS AT RACAK

www slobodan-milosevic.org - January 26, 2005
Written by: Andy Wilcoxson

German journalist Bo Adam took the stand at the trial of Slobodan Milosevic today. Mr. Adam is an investigative
reporter who wrote a series of articles about the alleged Racak massacre for the Berliner Zeitung newspaper.

On January 15, 1999 a massacre was said to have taken place in the Kosovo village of Racak. Western politicians
exploited the alleged event to galvanize public opinion against Serbia, and give NATO a pretext to bomb Yugoslavia.

On F.ebmary,nr 19, 1999 Bill Clinton went on television and told the world that, “We should remember what happened in
the village of Racak back in January — innocent men, women, and children taken from their homes to a gully, forced to
kneel in the dirt, sprayed with gunfire — not because of anything they had done, but because of who they were."

On February 21, 1999 Sen. Joe Biden went on the ABC News program “This Week" and told America that "An entire
village was massacred. The Finnish [forensic investigators] came in and acknowledged that they had people sitting on
tl'lnelr knees and put guns at their heads, and blew their brains away. . . Massacring is taking place, genocide is taking
place.”

The Serbian government denied that a massacre had taken place. According to their account, there was a firefight
between the state authorities and the KLA, and the people who died were killed in the fighting.

Mr. Adam was skeptical of Western claims that a massacre had taken place in Racak. He testified today that he was
skeptical because the Serbian authorities had invited an Associated Press TV crew to come with them and film the
operation. Logically, if they wanted to massacre civilians they would not have invited a TV crew to come and film it.

Because of the KLA's presence in the area, it is widely suspected that they gathered their casualties together and put
them in a ravine near the village in order to stage the scene and make it appear as if a mass-execution or massacre
had taken place.

After a lot of difficulty, Mr. Adam managed to obtain the autopsy documents from the investigation led by Finnish
pathologist Helena Ranta. The documents revealed that the people found in the ravine had not been shot at close
range. Claims, such as those made by Clinton and Biden that people were executed were wrong.

In spite of Serbian assertions that the bodies in the ravine were those of armed combatants, the documents obtained
by Mr. Adam found that Ranta's team had not done any tests on the bodies to determine if they had been firing
weapons.

Serbian and Byelorussian investigators, using the “paraffin glove” test, determined that those people had been firing
weapons. Unfortunately, the results of that test were not accepted by the international community.

The Milosevic trial has already learned from the testimony of prosecution witness Shukri Buja that the KLA was active
and had a base of 5 or 6 houses in Racak. Mr. Adam’s testimony re-enforced that fact.

In March of 2000 Mr. Adam visited Kosovo. He visited a KLA cemetery in the village of Malopaljce. According to his
testimony, the cemetary was guarded by a KLA soldier who showed him the graves of KLA soldiers who had died

during the fighting in Racak.

Mr. Adam visited Racak and spoke to several people who lived there. He wanted to speak to Helena Ranta, who was
there at the time, but she would not talk to him.

Mr. Adam asked the villagers show him around, and they showed him how a number of people had been killed,
including a woman and a 13-year old boy, everybody else who died were adult males.

The woman was killed on the main road. According to the villagers, gunfire was coming from a hill, approximately 300
meters away from her and she got hit. The boy was on a side street and he was hit by gunfire coming from a hillside

approximately 100 meters away from him.

While it is extremely sad that this woman and this boy were killed, Mr. Adam pointed out that they had not been “forced
to kneel in the dirt, and sprayed with gunfire” as Bill Clinton had claimed.

Mr. Adam said that he received confirmation from the villagers that some people in the village had died in combat. He

even took a photograph of one of the villagers who was showing him the foxhole where one of the men had been killed
with his rifle sfill in his hands.
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4 he I\_ﬂilosevic trial has already seen evidence of combat in Racak. On May 13, 2002 Milosevic played a videotape for
P the tribunal. The tape showed the activities of the Serbian police in the village. From the tape, it is clear that the police

were pinned down under enemy fire, which makes it all the more unlikely that they could have rounded people up, took
them up to that ravine, and executed them.

During cross-examination by prosecutor Daniel Saxon, Mr. Adam told the court that he was surprised by the sloppy

nature of Ms. Ranta’s investigation. He said that he went up to the ravine right after her team had been there and found
a number of shell casings that were just left lying on the ground.

Mr. Adam also noted that a number of foxholes and trenches had been dug in the area around the ravine.
After Mr. Adam concluded his testimony, Mitar Balevic resumed his testimony from the previous day.

As a member of the League of Communists in Kosovo, Mr. Balevic was present at Milosevic's famous 1989 speech at
Gazemestan, where the 600%™ anniversary of the Baltle of Kosovo was being commemorated.

Many Western journalists and intellectuals say that Milosevic stoked nationalistic hatred with this speech, and that it
was a call to war.

To prove those journalists and intellectuals wrong, Milosevic played the entire videotape of that speech for Fhe c_oqrt
today. After playing the tape of the speech he put questions to Mr. Balevic. He asked Balevic if it was a nationalistic
speech, and the witness responded that the speech explicitly promoted peace, and interethnic tolerance.

After playing the tape, Milosevic asked the witness about the crimes of the KLA. Mr. Balevic became aware of the KLA
when he was an eyewitness to an attack on the Pristina police station on August 2, 1995,

Mr. Balevic will continue his testimony when the trial resumes next Tuesday.

##4#
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Sent: Tuesday, January 25, 2005 11:33 AM

Subject: Milosevic Ally Suggests Serbs Rectified Wrongs

Milosevic Ally Suggests Serbs Rectified Wrongs

http://www.iwpr.net/index.pl?archive/tritri_390_1_eng.txt

Ex-Serbian leader seems to hope testimony will portray him as a responsible politician, protecting his nation's interests.

By Ana Uzelac in The Hague (TU No 380, 21-Jan-05)

Slobodan Milosevic's former close ally Ratko Markovic continued his long testimony at the Hague tribunal this w.eek,
painting the accused as a political leader who strived to protect Serbia from victimisation by other Balkan republics and

the international community alike.

Using the arguments and the rhetoric exploited by the Milosevic regime throughout the Nineties, Markovic - a former
Serbian judge and politician - tried to show that throughout the different Balkan crises that eventually led to three

bloody wars, the Serbs had only been rectifying wrongs done to them by others.

Milosevic seems to be hoping that this testimony would portray him as a responsible politician, protecting his nation’s
interests, and not a member of a “joint criminal enterprise” to reshape the ethnic map of the former Yugoslavia, as the

indictments against him allege.

Markovic's testimony - the longest yet in this defence stage of the trial - remained consistently focused on the context
and the factual background of the indictments against Milosevic without ever addressing the specific charges contained

within,

By far the most dramatic part of Markovic's testimony came at the end of the examination in chief, when he spoke of
the failed political negotiations between the Serbian government and Kosovo Albanians in 1999 in Rambouillet and

later in Paris.

At these talks, the Serb delegation decided to refuse a political agreement on the future of its Albanian-populated
province of Kosovo and opted to face the threatened NATO air strikes instead.

Markovic, who was at the time the deputy prime minister in the Serbian government and a leader of the state
delegation at the talks, seemed as convinced this week that he was doing the right thing as he must have been at the

time.

“Many people were killed in the aftermath,” Markovic said flatly. “But we kept our honour and dignity. Serbs
always considered loss of life better than the loss of dignity.”

This triggered an immediate and furious reaction from the usually restrained prosecutor Geoffrey Nice, who insisted
that “it was the Albanian civilians who paid with their lives for Serb dignity”.

The prosecutors accuse Milosevic of overseeing an operation to expel Kosovo Albanians from the territory, which they
allege started immediately after the beginning of the NATO bombing campaign.

Controversy still surrounds the actual number of Serbs and Albanians killed during this period. Belgrade estimates that
around 2,000 Serb civilians fell victim to stray NATO bombs, while the Kosovar Albanians claim that 10,000 Albanians
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Y as 3,000 bodies have been discovered to date in mass graves in Kesovo and Serbia proper.

V' Markovic insisted that the ill-fated Rambouillet talks were “no

met face to face, and the talk

S Were conducted by o famey ot t real negotiations” as the Serb and Albanian sides never

international negotiators.

“The negotiators] kept presenting [the Serb dele

agreed upon with the A Ibanians,” Markovic o glgtilr?hrgeu:;:t,h new versions of the documents, that [were] previously

The witness said that in t

h - . - ’
before the talks were su e end, the Serb delegation was given the final version of the agreement on the evening

Pposed to end, and refused to accept it at such short notice.

The document demanded that responsibility for law and order be placed in the hands of Kosovo's local govemment
and also asked for NATO forces to be stationed in the area. The latter was “"unacceptable” for Belgrade, Markovic said.

He insisted that the mflin architect of this ultimatum was then US Secretary of State Madeleine Albright. The witness
could not offer any evidence of this, but insisted it was the feeling he built through the negotiations. He also claimed

that the dplegaﬁqn pad worked on its own without consulting Milosevic, who was at the time the president of rump
Yugoslavia, consisting of Serbia and Mantenegro.

Also this week, the witness spoke at length about Belgrade’s attempts in the late Eighties to strengthen its control over
Kosovo and Vojvodina, which held the status of autonomous provinces within Serbia.

Markovic was a member of the Serbian Constitutional Commission, which in 1989 drafted the amendments that
abolished many of the termitory’s political rights — but argued that these changes were necessary in order to prevent
Kosovo and Vojvodina from seceding.

The prosecution allege that abolishing this autonomy was the first step Milosevic made in establishing Belgrade's
absolute control over territory in former Yugoslavia which he would later try to expand to include parts of Bosnia and
Croatia.

However, this background information pre-dates the actual charges contained in the indictments. The 62-year-old
former Yugoslav president is charged with crimes committed during the wars in Croatia and Bosnia that started in 1991
and 1992 respectively.

Observers believe that Milosevic is trying to dismantle the prosecutor's theory of the case and show that what they
labelled joint criminal enterprise was in fact a policy of self-defence against secessionist enemies and manipulative
international politicians alike.

“[Milosevic] is trying to prove that he was a president doing his job,"” said Heikelina Verrijn Stuart, a Dutch legal
journalist and a long-term observer of the Milosevic case.

“But the issue is whether he will be able to get any further than the theory of the case and present hard facts to
challenge the actual core of the indictment - the existence of war crimes and his knowledge of them.”

The prosecutors insisted that the bulk of Markovic's testimony was only “marginally relevant” to the case. But during
the cross examination that started at the end of this week, the lead prosecutor appeared unusually hostile towards the

witness, embarking on an elaborate exercise to undermine his reliability.

Prosecutor Nice insisted that Markovic was a part of the very group that helped Milosevic run his policies, and
described him as a man “attractive to the accused”, due to his readiness to “adapt the laws [of the country] as
[Milosevic] saw fit".

He also insisted Markovic was deliberately misleading the court in his testimony and managed to compel the witness to

concede that he helped draft some of the laws of the Serb-controlled areas in Croatia in the beginning of hostilities
there — something that Markovic initially tried not to admit.
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A \ Y close personal ties between Markovic and the Serbian ultra nationalistic politician Vojislav
eselj, who is currently awaiting trial in The Hague on war crimes charges.

Etﬂ?e?ﬁﬁ%g; and Seselj were deputy prime ministers in the government that ruled Serbia on the eve of the NATO air

"rlj'he Cross examination will continue on January 24, when Markovic's testimony is scheduled to end after full five court
ays.

Ana Uzelac is IWPR's project manager in The Hague.
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Milosevic trial resumes with Mitar Balevic's Testimony
www slobodan-milosevic.org - February 8, 2005

Written by: Andy Wilcoxson

The trial of Slobodan Milosevic resumed Tuesday before the Hague Tribunal after hearings were cancelled last week
because Milosevic had the flu.

Milosevic looked healthy and well-rested as he questioned Mitar Balevic, a former official of the SPS in Pristina.

Balevic told the court that the Albanian terrorists targeted non-Albanians, Albanians who were loyal to the state, and
Albanians who were in ethnically mixed-marrages.

He testified that Albanian Terrorists exploited the cease-fire established under the Milosevic-Holbrooke agreement.
Balevic said that the cease-fire was only binding on the Serbian side, and that the KLA continued its activities while the
police and the army went back to their barracks.

Balevic's testimony jibes with the testimony of prosecution witness, and KLA commander, Shukri Buja who confirmed
that the KLA exploited the cease-fire in order to obtain weapons and conduct training exercises. (see Milosevic Trial
transcript page 6360, June 6, 2002)

Balevic testified regarding KLA atrocities. He testified about a KLA camp in Klecka, near Pristina. He said that in 1998
the KLA executed more than twenty Serb civilians there, including women and children. He said that the KLA used
kilns, similar to those used by the Nazis, to cremate and dispose of the victims' remains.

He also testified regarding a massacre of civilians at the Panda Cafe in Pec. Balevic said that on December 14, 1998
the KLA attacked the Panda Cafe with grenades and six Serbian youths were killed.

As for the Yugoslav and Serbian forces, Balevic testified that they "protected the Albanian and the Serb population
equally." He said that he never saw any of the state security forces acting improperly towards the Albanians. He even
testified that aid, which had been destined for Serbian refugees from Bosnia and Croatia, was given to ethnic-Albanian
refugees in Kosovo.

Balevic, at age 76, is currently a refugee himself. In late June 1999, after the arrival of KFOR, Balevic was chased out
of his home in Kosovo, and everything he ever owned has been looted or destroyed.

This is the second time that Balevic has been expelled from Kosovo. In 1941 Balevic and his family were expelled from
Kosovo by Kosovo-Albanian Nazi SS troops.

Milosevic asked Balevic which occupation was worse; the NATO occupation or the Nazi occupation? Balevic replied
that the Albanian terrorism is more intense under the NATO occupation.

After Balevic concluded his examination-in-chief, he was cross-examined by Prosecutor Geoffery Nice.

Mr. Nice began his cross-examination by unsuccessfully trying to paint Balevic as an anti-Albanian racist. Mr. Balevic
was always careful to differentiate between normal Albanians and the Albanian terrorists.

Mr. Nice, citing information given by Nazi occupation troops in Belgrade, accused Balevic of exaggerating the number
of Serbs expelled from Kosovo by the Nazis. Balevic, and most Serbian historians, claim that the Nazis expelled some
200,000 Serbs. Meanwhile, Mr. Nice, and the Nazi officer who's word he relied on, claim that only 40,000 were

expelled.

After attempting to minimize the crimes of the Nazis, Mr. Nice embarked on a feeble campaign to challenge the
credibility of the witness. Mr. Nice read out documents from the International Crisis Group, and excerpts from the
OSCE's "As Seen As Told" report. When the witness was not able to corroborate what was written in the documents

Mr. Nice accused him of having a "selective memory."

In spite of Mr. Nice's insulting accusations, not being able to corroborate claims made by the ICG does not mean that
Mr. Balevic has a "selective memory," it could easily mean that the ICG has its facts wrong, or that its making-up
that don't exist.

Mr. Nice persisted in his claims that Milosevic's 1987 visit to Kosovo Polje, and his 1989 speech at Gazimestan were
designed to provoke a wave of Serbian nationalism that he rode to power on. However, all of Mr. Nice's claims are for
not, since Milosevic already played the complete video tapes from both of these events during Mr. Balevic's
examination-in-chief, and anybody who watches the tapes can see that Milosevic was not provoking any nationalism.
He was doing the opposite.
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www .slobodan-milosevic.org - February 14, 2005
Written by: Andy Wilcoxson

\.-’_Iadislav J_ovanovic took the stand al the trial of Slobodan Milosevic on Monday, February 14™. Jovanovic is a career
diplomat with more than 40 years experience in the diplomatic corps of Yugoslavia. He served as both the Serbian and
Yugoslav Foreign Minister in 1991 and 1992.

Jovgnnvic_ began his testimony with his recollections of the Hague Conferences on Yugoslavia held in 1991. According
to his testimony, the European Community had offered to provide facilities so that the leaders of the Yugoslav republics
could find a peaceful way out of the political crisis that was facing the country.

Jovanovic testified that he had gone to France with Slobodan Milosevic to meet with former French president, Francois
Mitterrand.

N!itterrand told them that Serbia would have a very strong position at the upcoming peace conference. He said that
history and international law were on Serbia’s side. Mitterrand added that Robert Badinter, who was to chair the
conference, was his personal friend and that he considered that Serbia and France to have the same interests.

Unfortunately, things did not turn out the way Mitterrand said they would. The European Community did not actin good
faith. Instead of trying to find a negotiated political settlement to the crisis, Lord Carrington, the president of the
conference, determined that Yugoslavia was in a state of disintegration, and that all of its federal units should be turned
into independent countries.

When Serbia and Montenegro refused to accept the disintegration of the country, sanctions were imposed against
them.

During the conference, the Yugoslav government submitted three very simple questions to the arbitration commission,
through Lord Carrington. They asked:

- Is secession legal?
- Who has the right to self-determination, peoples or territories?
- Which borders can be internationally recognized, internal administrative borders or external federal borders?

Unfortunately, according to Jovanovic, Lord Carrington reformulated the questions before handing them over to the
commission and they were gutted of all of their substance.

Jovanovic testified that Germany, Austria, and the Vatican strongly backed the secessionist regimes in Slovenia and
Croatia. He said that they granted recognition to those republics before the peace negotiations had been concluded.

Jovanovic said that the premature recognition of those republics torpedoed the peace process, and took away any
incentive that Slovenia and Croatia had to remain at the negotiating table. After all, they had what they wanted, why
should they stay at the negotiating table? '

Lord Carrington, who was doing his level best to destroy Yugoslavia, has even come to acknowledge that this
premature recognition was a mistake.

Jovanovic testified that certain actions of the German diplomatic corps gave Croatia reason to further provoke and
intensify the war. He made reference to the statements of Hans-Dietrich Genscher, and Helmut Kohl where they said

that intensified armed conflict would accelerate international recognition of Croatian independence.

Jovanovic said that these statements, although aimed at threatening the JNA and the Federal Yugoslav Government,
had the effect of encouraging the Croats to provoke further war.

To draw further attention to the destructive role played by Germany, Jovanovic pointed out that Genscher had asked
for Croatian independence to be recognized on June 23, 1991 — two days BEFORE Croatia declared its independence

from Yugoslavia.

Jovanovic also drew attention to the actions of Cardinal Sodano, who on the Vatican's behalf, circulated a
memorandum to various governments encouraging recognition of Croatian independence before the end of the peace

conference.

Jovanovic also testified about cease-fire violations by the Croats. To bear this out an intercepted telephone
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Jovanovic, who was a diplomat at the time, testified that Milosevic supported the Vance Plan in Croatia, and the

g:g;?;o Plan, the Vance-Owen plan, the Owen-Stoltenberg Plan, the EU Action Plan, and the Dayton Accords in

The fact that Slobodan Milosevic and the Serbian government supported all of these peace plans, all of which

f:lim'rnated any possibility of “greater Serbia," totally refutes the prosecution’s thesis that Milosevic was trying to create
greater Serbia.”

Jovanovic also rpade note of the FRY’s statement that it had no territorial ambitions towards any of the former
Yugoslav republics. The FRY made that statement when it promulgated its constitution in 1992.

Jovanovic also recalled Radovan Karadzic’s support for the Vance-Owen plan. Jovanovic had been sent to deliver a
letter from Milosevic, Cosic, and Bulatovic, to the Bosnian-Serb Assembly prior to President Karadzic's trip to Athens.
The letter urged the Bosnian-Serb Assembly to support the Vance-Owen plan. Karadzic also urged the assembly to
support the plan before he went to Athens with Milosevic to sign the plan.

Unfortunately, Bijlana Plavsic did not support the plan and she accused those who supported it of being traitors. She
managed to convince the Bosnian Serb assembly to reject the plan. Of course it emerged later who the traitor really is.

The main points of Jovanovic's testimony are that Serbia was not a party to the conflicts in Slovenia, Croatia, and
Bosnia. Also that Serbia, and Milosevic personally, supported every peace initiative to come down the pike, and that all
of those peace initiatives negated any possibility to create greater Serbia.

At this point it is worth noting that the entire indictment against Milosevic hinges on the concept of a “Joint Criminal
Enterprise.” The prosecution alleges that Milosevic led a massive conspiracy aimed at creating an ethnically pure
greater Serbia. Therefore, under the concept of “Joint Criminal Enterprise,” he is being charged with every alleged
crime that is said to have arisen from the pursuit of the alleged conspiracy.

The main pillar of the indictment is the “Joint Criminal Enterprise.” If the conspiracy theory contained in the indictment
is wrong, if there was no conspiracy to create an ethnically pure greater Serbia, then the entire indictment collapses.
Everything in the indictment rests on the existence of a conspiracy.

Milosevic's defense strategy is clear. Milosevic is destroying the prosecution’s conspiracy theory. Everything Milosevic
does is aimed at refuting the idea that a conspiracy, or “Joint Criminal Enterprise,” even existed in the first place. It's all
very simple, if there was no conspiracy, then Milosevic, and the entire Serbian political leadership, are innocent.

It seems that the Judges are either unwilling or unable to understand Milosevic's very simple defense. Judge Bonomy
said today that “it didn’t matter who started the war,” and Judge Robinson said that Milosevic was “beating the point to
death” when he was asking Jovanovic questions aimed at showing that Croatia and Slovenia, through their illegal
secession and attacks on the JNA, started the war conflict. Mr. Nice intervened at one point to say that it didn't matter,
as far as the indictment was concerned, whether the secession of the republics was legal or not.

Well it does matter, in fact it's the only thing that matters. If the Serbs didn't start those wars, if the wars came about
because of the belligerence of the other side, then the thesis of a massive Serb conspiracy is seriously called into
question. After all, no Serbian conspiracy could be dependent on the actions of the opposing side.

Mr. Jovanovic will continue his examination-in-chief on Tuesday.

#at#
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www.slobodan-milosevic.org - February 15, 2005

Written by: Andy Wilcoxson

Viadislav Jovanovic continued his testimony at the trial of Slobodan Milosevic on Tuesday. President Milosevic put
questions to Jovanovic regarding the war in Bosnia-Herzegovina.

According‘to the indictment there was an “international armed conflict” and a “partial occupation” in Bosnia-
Herzegovina.

Jovz_anovic, who was a dipllomat for more than 40 years, testified that the indictment is wrong. According to his
testlmgn'_t_.r there was a civil-war in Bosnia, not an international armed conflict. He pointed out that the UN Security
Council, in all of its resolutions, never determined that an international armed conflict was taking place in Bosnia.

#g\éanovic testified that Belgrade had no troops in Bosnia after the withdrawal of the Yugoslav Peoples Army in May of
2.

To bear this point out, Milosevic read from a report of the UN Secretary General dated 30 May 1892. According to the
report of the Secretary General, the JNA was withdrawing all of its soldiers who were not residents of Bosnia-
Herzegovina. The report said that the JNA was even attacked, by the Bosnian-Muslims, as it was attempting to
withdraw.

The Secretary General's report said that the soldiers who lived in Bosnia, and who logically remained in Bosnia, were
not under the command of Belgrade that they were under the command of Gen. Mladic.

The report also observed that Croatia, unlike Serbia, had a military presence in Bosnia. The report cast doubt on
Zagreb's claims that it was not controlling the members of its armed forces who went to Bosnia.

Jovanovic said that this report was supposed be discussed by the UN Security Counsel before sanctions were imposed
against Yugoslavia. Unfortunately, the report was delayed and did not reach the Security Counsel until one day after
the sanctions were imposed.

The Milosevic trial has already heard evidence that the Secretary-General's report was held back by an Austrian
diplomat, Mr. Peter Hohenfellner, who was the presiding officer of the Security Council at the time. He received the
report from the Secretary-General on time, but did not distribute it to the rest of the Security Counsel until the day after
the Security Counsel imposed sanctions against Yugoslavia.

Jovanovic listed Austria as a key ally of the Croatian and Slovenian secessionists during his testimony. The ocbvious
conclusion is that Austria, through Mr. Hohenfellner, withheld vital information from the Security Counsel to protect
Croatia, and to put increased pressure on what remained of Yugoslavia.

From his vantage point in the diplomatic corps of Yugoslavia, Jovanovic was able to testify about American policy
towards Yugoslavia.

According to Jovanovic, Warren Zimmerman began telling federal and republican officials in Yugoslavia that the
country was no longer of strategic interest to the United States when he became the U.S. Ambassador to Yugoslavia.

Jovanovic quoted James Baker as saying that Croatia and Slovenia’s unilateral secession was the trigger that
unleashed war in Yugoslavia.

Jovanovic characterized U.S. policy towards Yugoslavia in 1991 as hypocritical. On the one hand the U.S. pledged not
to recognize republics that seceded unilaterally. On the other hand the U.S. said that Yugoslavia could not use its army
to prevent such unilateral secession. The United States leaked a CIA report that “predicted” the bloody break-up of
Yugoslavia. The United States blocked economic cooperation with Yugoslavia, while fostering economic cooperation
directly with its republics. Finally, the United States deleted Yugoslavia from the list of Most Favored Nations.

Essentially the United States supported Yugoslavia with political rhetoric, while carrying out policies that undermined it.

Mr. Jovanovic, who worked closely with Milosevic, testified regarding Milosevic's attitudes towards war crimes _and _
ethnic cleansing. He said that Milosevic issued public statements condemning criminal acts committed by all sides in

Bosnia.

Jovanovic testified to the fact between 50,000 and 70,000 Bosnian-Muslim refugees were given safe-haven in Serbia
during the Bosnian war. He said that Serbia provided shelter for 700,000 to 800,000 refugees in total. Most of the
refugees were Serbs, but according to Jovanovic Croats and Muslims were among the refugees, and they were treated
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suchfid Ig’:;ssrb“j‘ suPported the Cutliero Plan goes to show that there never was a plan to establish greater Serbia. If
indeper?dent :tateexmeﬂ’ Serbia never would have supported the Cutliero plan, whereby Bosnia became an

In addition to his testimony about

the numerous peace initiatives that Milosevic supported, Jovanovic testified to the
statements made by other leaders in the former Yugoslavia. b

Jovanovic recalled Tudjman’s speech on Ban Jelacic Square on May 24, 1992 when he said "The war would not have
happened if Croatia had not wanted it. It w

: ; as, however, our judgment that only through war can we achieve the
Independence of Croatia. That is why we conducted political negotiations, and behind those negotiations we set up
military units. Had we n

. 1 ot done so, we would never have reached our goal. That is to say, the war could have been
avoided if only we had given up on our goals, that is, the independence of our state."

Jovanovic also recalled Izetbegovic's statement to the Bosnian parliament on February 7, 1991 (before the war started)

when he said “l would sacrifice peace for a sovereign Bosnia-Herzegovina... but for that peace in Bosnia-Herzegovina
| would not sacrifice sovereignty.”

The fact that Izetbegovic announced his intentions to go to war before the war broke out, goes to show that he bears
responsibility for the war. Likewise, the fact that Tudjman openly admitted that Croatia negotiated in bad faith because

it wanted a war goes to show that he bears responsibility for that war. The absurdity of accusing Serbia for those wars
is self-evident.

Jovanovic will continue his examination in chief on Wednesday.

#H#

-2-05
http://www.slobodan-milosevic.org/news/smorg021505.htm 24-2-0



-

Advocaten in liffeigenschap
bij het Joegoslavié tribunaal
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oor Nico Steijnen, advocaat I’J L'IEJ‘- L2Do T\

Milosevic is momenteel bezig om
voor het Joegoslavié tribunaal zijn
tegenbewijs te presenteren. Dit nadat
jarenlang de aanklager aan het woord
was geweest om bewijsmateriaal
tegen hem in te brengen. Milosevic
heeft, om zijn kant van het verhaal uit
de doeken te doen en zelf getuigen
naar voren te brengen, precies 150
werkdagen toegemeten gekregen. En
elke dag dat het proces stil zal liggen
otr_'ndat hij ziek is, gaat daar nog van
af.

Alleen al dit absurde gebrek aan even-
wicht tussen de tijd die de aanklager in de
schoot geworpen kreeg om zijn klachten
tegen Milosevic te onderbouwen en de
tijd die Milosevic wordt gegund om tegen-
getuigen te horen, bewijst hoe brutaal het
Joegoslavié tribunaal inmiddels zijn ware
gezicht durft te tonen.

In een klimaat waarin, als het gaat om de
zogenaamde strijd tegen het terrorisme,
in toenemende mate regelrechte liqui-
datiepraktijken, doodseskaders, marie-
lingen en levenslange opsluiting zonder
varm van proces openlijk als toelaatbare
methodes worden gepropageerd en ook
daadwerkelijk in praktijk worden gebracht,
verliest ook een door de NAVO gecon-
troleerde institutie als het Joegoslavié
tribunaal steeds meer het geduld om zelfs
maar de schijn op te houden de funda-
mentele rechtsnormen in acht te nemen.

De laatste loten aan de stam van de fun-
damentele mensenrechten die het zoge-
naamde tribunaal aldus gekapt heeft,
als was het dood hout, zijn het recht
van Milosevic om zichzelf te verdedigen,
alsmede het recht op een gelijkwaardige
behandeling. Dit |aatste betreft dan het
afschaffen van gelijkwaardigheid inzake
het verlenen van faciliteiten, tussen de
aanklager en Milosevic als verdachte, ook
wel aangeduid als het recht op ‘equality

of arms’.

Het eerstgenoemde recht, het recht om
zelf zijn eigen verdediging te voeren, is
een grondrecht dat in alle importante
mensenrechtenverdragen is terug te vin-
den en ook uitdrukkelijk is opgenomen in
het Statuut van het Joegoslavié tribunaal

zelf.

Dit fundamentele mensenrecht, het recht
om zichzelf te verdedigen, was Milosevic
aanvankelijk volledig ontnomen, zoge-
naamd omdat hij te ziek en te zwak zou
zijn om dat recht nog langer uit te oefenen.

8

Maar voor iedere onbevan-
gen waarnemer was hetl
van meet af aan glashel-
der dat de pogingen van
het tribunaal om Milosevic
te beroven van zijn recht
om zijn eigen verdediging
te voeren niets met diens |
gezondheidstoestand te
maken hadden.

Waar het tribunaal voor
vreesde waren de onthul- 2
lingen waarmee Milosevic

en de door hem opge-

roepen getuigen zouden

komen over de rol van de

westerse wereld bij de ontmanteling van
de Joegoslavische federatie, de bewijzen
die door hem gepresenteerd zouden wor-
den omtrent de systemalische westerse
leugen-campagne met betrekking tot het
zogenaamde streven naar een Groot-
Servié en de misdaden van de NAVO,
begaan in de agressie-ocorlog tegen

.Joegoslavié en Servié, die door hem voor

het voetlicht zouden worden gebracht.

\Want de ongelooflijke leugens waarmee
de oorlog tegen Irak werd gerechtvaar-
digd, vormden geen op zichzelf staand
incident. Maar vonden een onmisken-
bare voorganger in de westerse leu-
gens over de gewelddadige afbraak van
Joegoslavié, met als sluitstuk de NAVO-
agressiecorlog tegen wat toen al terug-
gebracht was tot klein-Joegolavié.

Zoals de herkolonisatie van Irak bewust
op de agenda werd gezet om de domi-
nante westerse positie in het voor de
olievoorziening cruciale Midden-Oosten
voor de komende decennia veilig te stel-
len, zo vormde ook de liquidatie van de
voormalige Joegoslavische federatie een
belangrijk onderdeel van de westerse
geopolitieke aspiraties.

Het voormalige Joegoslavié moest uit
elkaar gespeeld worden en verbrokkeld
worden tot een serie door het westen
bezette of van het westen afhankelijk
gemaakte cliént-staten.

En de schuld daarvoor moest bij Milosevic
gelegd worden.

Ook die afbraak van Joegoslavié vormde
een doelbewuste strategie. Tot heil van
westerse controle over belangrijke aan-
voerroutes en knooppunten inzake olie-
en gasvoorraden uit zowel het Kaspische
zee-bekken als uit het Midden-Oosten.
En tot heil van een steeds verder terug-
dringen van de Russische invioedssfeer,

T3 i u_..-ﬂ.h_ s s
Voor de gevangenis van Scheveningen: in ‘40-'45 zaten
hier de vrouwen van de Nederlandse ‘partizanen’
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een proces dat in hoog tempo doorgaat.
Nog maar kort geleden was Georgié aan
de beurt en zeer onlangs hebben we de
pro-westerse ‘revolutie’ in de Qekraine
zich zien voltrekken.

Het verschil tussen enerzijds de oorlog
tegen Irak gekoppeld aan de daarop vol-
gende bezetting van dat land en anderzijds
de westerse agressie tegen Joegoslavié
is dat, wat dit westerse optreden tegen
Irak betreft, de daarover geventileerde
leugens zichzelf hebben achterhaald.
Terwijl de uitstekend geregisseerde leu-
gen-campagnes die door het Westen over
Joegoslavié werden gevoerd voor een
breed publiek nog steeds stand houden.

Het Joegoslavié tribunaal speelt hier een
belangrijke rol in.

Om te voorkomen dat Milosevic wat dit
betreft te veel roet in het eten zou kun-
nen gooien, vond het tribunaal het de
hoogste tijd worden om Milosevic van zijn
handelingsbevoegdheid te ontdoen. Dit
door hem diens recht om zijn eigen ver-
dediging te voeren te ontnemen.

Juist op het moment dat hij, na al die
jaren dat de aanklager aan het woord
was geweest, zijn eigen verdediging zou
mogen gaan brengen. En hij dus een
belangrijk aandeel in de regie van het
proces zou kunnen gaan opeisen.

De botheid waarmee het zogenaamde
tribunaal Milosevic weer achter de coulis-
sen meende te kunnen manoeuvreren,
precies op het moment waarop hij op
het punt stond om, gebruikmakend van
het onvervreemdbare recht om zijn eigen
verdediging te voeren, daaruit naar voren
te treden, riep een wereldwijde golf van
afkeuring op. Met als gevolg een totale
staking van de door Milosevic beocogde
getuigen om wvoor het fribunaal te ver-
schijnen. Zolang diens recht om zichzelf
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te verdedigen hem ontnomen zou blijven.
En zo kwam het proces, bij gebrek aan
getuigen die kwamen opdagen, tot een
absolute stilstand.

Het tribunaal zag zich daarop gedwongen
om Milosevic in zijn fundamentele recht
om zichzelf te verdedigen te herstellen.
Natuurlijk was dit een grote overwinning
voor Milosevic. En een verder gezichts-
verlies voor het zogenaamde tribunaal.

Maar hoewel Milosevic zodoende de regie
over zijn verdediging weer terugveroverd
heeft, blijft een nieuwe aanval op een
ongestoorde uitoefening van dit recht
dreigend in de lucht hangen.

Een cruciale rol wordt hierbij gespeeld
door de persoon die het Joegoslavié tri-
bunaal Milosevic als advocaat had willen
opdringen, namelijk mr. Kay. Deze Kay
was hem al vanaf het begin van het pro-
ces toegewezen als ‘amicus curiae’, een
soort pseudo-verdediger. Als zodanig had
Kay nooit veel te vertellen gehad, maar
nu, door het tribunaal als gedwongen
advocaat aan Milosevic toegevoegd, rook
hij zijn kans.

Als loopjongen van het tribunaal deed hij
zijn uiterste best om zijn tribunaal-mees-
ters terwille te zijn en de wvaart erin te
houden. Maar zijn pogingen mochten niet
baten, want noch Milosevic noch 99% van
de getuigen die Milosevic op het cog had
wilden ook maar enig contact met hem.
Kay kon dus geen kant op.

Vervolgens voltrok zich een klucht waar-
mee zowel Kay als het tribunaal zich de
gelegenheid verschaften tot herpositio-
nering.

Kay ging, bij wijze van potsierlijke ver-
toning, tegen zijn eigen benoceming als
advocaat van Milosevic in beroep. Omdat
er zo voor hem niet te werken viel en
omdat hij, door tegen de zin van Milosevic
als zijn opgedrongen advocaat te funge-
ren, de integriteit van de advocatenstand
zou ondermijnen.

Die manoeuvre, duidelijk vooropgezet in
overleg met Kay's broodheren bij het
tribunaal, bood enerzijds het tribunaal
de gelegenheid om in hoger beroep te
bepalen dat Milosevic in principe weer
zelf zijn eigen verdediging ter hand zou
mogen nemen. Maar anderzijds werd de
zogenaamde ‘ontslagaanvraag’ van Kay
door het tribunaal geweigerd. Kay kreeg
te horen dat hij, als gedwongen advocaat
van Milosevic, achter de hand moest
blijven. Om direct weer als diens opge-
drongen advocaat naar voren te kunnen
treden als Milosevic zich ziek zou melden.
Zodat hij dan de zaak weer over zou kun-
nen nemen.

Natuurlijk wordt hier een theaterstuk

opgevoerd, met Kay als acteur in de
hoofdrol. o

Kay doet het voorkomen alsof hij :qch als
aangewezen advocaat van Milosevic zou
willen terugtrekken. Maar in plaats van
het eerste de beste viiegtuig te nemen
terug naar huis, naar Engeland, stort hij
zich in een pseudo-procedure en onder-
werpt zijn al of niet aanblijven als opge-
drongen advocaat aan een zogenaamde
beslissing van het fribunaal. Dat besluit
vervolgens dat hij niet weg mag en ‘stand
by' moet blijven.

Hetgeen Kay dan op zijn beurt weer de
gelegenheid biedt om zijn handen ten
hemel te heffen en uit te roepen; ‘Zie, ik
kan niet anders, het tribunaal dwingt mij
om aan te blijven!’

Het zal duidelijk zijn dat Milosevic van
deze wanvertoning niet gediend is.

Ik heb dan ook, namens hem, inmiddels
een klacht tegen Kay ingediend bij het
tuchtcollege van de Nederlandse Orde
van Advocaten.

Op het eerste gezicht lijkt het vreemd dat
Kay, als Brits advocaat en als Brits onder-
daan, onderworpen zou kunnen zijn aan
het tuchtrecht dat geldt voor Nederlandse
advocaten. Maar als praktiserend advo-
caat op Nederlandse bodem is dit nu een-
maal, in Europees verband, zo geregeld.

De eis is dat tuchtmaatregelen tegen Kay
worden getroffen.

Kay heeft, door het recht van Milosevic
te usurperen om zijn eigen verdediging
te voeren, inbreuk gemaakt op het onver-
vreemdbare recht van Milosevic om zich-
zelf te verdedigen.

En blijft zich inmiddels gereed houden
om opnieuw tot een dergelijke schending
over te gaan.

Dat komt neer op schending van Milosevic'
mensenrechten.

Kay schendt daarmee bovendien het eer-
ste gebod voor iedere advocaat, namelijk
om niet als advocaat op te treden tegen
de zin van enige cliént. Alsmede het
tweede gebod dat evenzeer voor iedere
advocaat geldt, en wel om niet een zaak
op zich te nemen waarmee hij of zij zich
niet naar eer en geweten kan verenigen.

Alles bij elkaar reden genoeg voor het
tuchtcollege van de Orde van advocaten
om Kay een verbod op te leggen om nag

langer op Nederlands grondgep;
beroep uit te oefenen.

Kay voert een komisch nummer op wg
hij zegt: 'Ik kan niet anders, want het
Joegoslavié tribunaal beveelt mij ny
eenmaal om aan te blijven’. Dat het
Joegoslavié tribunaal Kay een derge-
lik bevel heeft gegeven is waar. Maar
natuurlijk is zo'n bevel geen cent waard.

Allereerst is het allemaal handjeklap
tussen Kay en het Joegoslavié tribu-
naal onderling. Waarom dat zo zeker is?
Omdat Kay zelfs niet de moeite neemt om
tegen het verbod om zijn biezen te pak-
ken in beroep te gaan. En als Kay echt
zoveel bezwaar zou hebben tegen deze
gang van zaken dan was dit, ook binnen
de show die hier wordt opgevoerd, toch
wel het minste geweest wat hij had kun-
nen doen.

En vervolgens is het natuurlijk volkomen
onaanvaardbaar dat het zogenaamde tri-
bunaal bepaalde advocaten, tegen hun
uitdrukkelijke wil, zou kunnen vasthouden
en zou kunnen verplichten om op te tre-
den. Dit komt er immers neer op een soort
lijffeigenschap.

Intussen leidt de totale fixatie van het
zogenaamde tribunaal op een zoveel
mogelijk controleren en aan banden
leggen van Milosevic tot een degelijke
absurde vertoning dat het door het zoge-
naamde tribunaal als een soort liffeigenen
manipuleren van advocaten als een legi-
tiem handelen wordt voorgesteld.

We zijn hiermee weer teruggeworpen in
de Middeleeuwen, de tijd van de meest
duistere inquisitie.

De zelfontmaskering als een volstrekt
malafide genootschap waarmee het
Joegoslavié tribunaal nu al zolang bezig
is bereiki hiermee een totaal nieuwe
dimensie.

De reacties van het Joegoslavié tribunaal
en Kay op de namens Milosevic inge-
diende klacht waren furieus.

Eerst weigerden zij eenvoudig om aan
te nemen dat deze klacht van Milosevic
afkomstig was, maar nadat zij zich daar-
van hadden vergewist, lieten de betrok-
ken ‘rechters’ hun woede hierover op een
zitting openlijk de vrije loop.

LENE
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digde aan mij met alle beschikbare
en te zullen bevechten. Inmiddels
hij tegen mij persoonlijk een klacht
ediend omdat ik hem beledigd zou heb-

Het Joegoslavié tribunaal heeft inmid-
dels de Minister van Buitenlandse Zaken
voor zijn kar gespannen en hem ertoe
gebracht om schriftelijk te intervenigren bij
de Nederlandse Orde van Advocaten, Dit
met de eis om zich van verdere actie tegen
Kay te onthouden. En wel omdat aan Kay,
als advocaat bij het Joegoslavié tribunaal,
immuniteit met betrekking tot tuchtrechte-
lijke vervolging zou toekomen.

De Minister van Buitenlandse Zaken heeft
zich aldus niet alleen laten misbruiken voor
een kwaadwillige interventiepoging van de
zijde van het Joegoslavié tribunaal. Maar
dit ook nog eens, willens en wetens, met
rechtsargumenten die nergens op slaan.
Want in de lerzake geldende regelgeving
wordt voor wat betreft de voor advocaten
bij het Joegoslavié tribunaal toepasselijke
immuniteit immers uitdrukkelijk een uitzon-
dering gemaakt voor het tuchtrecht.

Niettemin acht de Deken van de Orde van
Advocaten het zaak dat deze gezamenlijke
poging van het Joegoslavié tribunaal en de
Minister van Buitenlandse Zaken om de
procedure voor de tuchtrechter te beinvioe-
den volop zijn beslag zal kunnen krijgen.

En inmiddels werd aldus ook de behande-
ling door de tuchtrechter van de klacht
van Milosevic tegen Kay steeds opnieuw
vertraagd. Al staat aan de andere kant vast
dat van uitstel zeker geen afstel zal komen
en dat het moment van daadwerkelijke
behandeling door de tuchtrechter nadert.
Inmiddels is bekend gemaakt dat de deken
het vooronderzoek als afgerond beschouwt
en de zaak voor 15 januari 2005 definitief
bij de Raad van Discipline zal worden aan-
gebracht.

Intussen zorgt Milosevic voor de ene getui-
genis na de andere waarin allerlei topge-
tuigen de mythe van een samenzwering
om tot een Groot-Servié te komen ondub-
belzinnig als kwaadaardige laster naar het
rijk der fabelen verwijzen. En waarin van de
andere kant krachlig bewijs wordt geleverd
voor de vooropgezette bedoelingen van
de NAVO om Joegoslavigé, koste wat het
kost, met oorlogsgeweld te lijf te gaan. En
waarin tenslotte getuigenis wordt afgelegd
van de oorlogsmisdrijven die daarbij opzet-
telijk werden gepleegd. Zoals de afschu-
welijke en systematische bombardementen
die door de NAVO op burgerdoelen werden
uitgevoerd om Joegoslavié op de knieén fe
dwingen.

Het persoonsbewijs

Door Celine

Toen de ouderen onder ons en in

het bijzonder de oorlogsslachtoffers
en mensen uit het toenmalig verzet
hoorden dat wij ongeveer 63 jaren
na de Duits-fascistische bezetting
weer in het bezit moeten zijn van een
persoonsbewijs zullen de meeste van
hen heel erg geschrokken zijn. Zelf
behoor ik ook tot die ouderen die
Auschwitz overleefd hebben.
Hicronder cen gebeurtenis die lang
aeleden aan dat persoonsbhewijs uit de
bezettingstijd vooraf ging.

Vanaf 1926 wordt van de Nederlandse
bevolking hun hele levensloop van de
wieg tot het graf peregistreerd. Het
begon in bovengenoemd jaar toen een
kleine ambtenaar in Den Haag, Jacobus
Lentz, was zijn naam, “een echte
dienstklopper met ellebogen™, zoals Jan
Rogier in zijn boek “De geschiedschrij-
ver des Rijks” schrijft, de opdracht
kreeg van zijn chef zich te verdiepen

in de systematiek van de bevolkingsre-
gisters. Hij ging aan het werk om een
volledig waterdichte registratic van het
Nederlandse volk te realiseren. Deze
registratie bestaat nog steeds, al gaat het
tegenwoordig hoofdzakelijk via com-
puters.

Ecn korte herinnering uit de bezet-
tingstijd

Toen de Duitse bezeltingsmacht ons
land in 1940 binnenviel, konden zij
zonder veel moeite hun politicke vij-
anden, zoals communisten en sociaal-
democraten, zowel van Nederlandse als
van Duitse nationaliteit, in hun huizen
arresteren. Uiteraard speelde verraad
van Nederlandse kant ook een rol, maar
de Duitse bezetter bezat ook de lijsten
met namen en adressen van de meeste
gearresteerden.

Deze perfecte mensenregistratie heeft
gedurende de oorlog afschuwelijke
gevolgen gehad, vooral voor joden,
zigeuners (Sinti en Roma) en homo-
ficlen. Het persoonsbewijs is voor het
eerst tijdens de Duitse bezetting inge-
voerd, op uitdrukkelijk verzoek van
de Duitse politie-autoriteiten. Zoals
vermeld was dit mogelijk gemaakt door
de voorbereidingen die de “‘bezeten
registrator” Lentz al voor de oorlog
mogelijk getroffen had. Jammer voor
hem werd het invoeren van een (zoals
men dat toen ook al noemde) identi-
teitsbewijs door het kabinet de Geer
afgewezen (bron: de geschiedschrijver
des Rijks (Rogier)).

In 1942 werd het persoonsbewijs door
de Duitsers officieel ingevoerd. In het
persoonsbewijs van de joden werd

cen J gedrukt, wat voor 78% van de
Nederlandse joden en Duits-joodse emi-
granten fataal is afgelopen. De meeste
van hen zijn in Auschwitz en Sobibor
vergasl. Maar ook de Sinti en Roma.
die evenals de joden niet tot het Arische
ras behoorden hebben hetzelfde lot
ondergaan.

In geen enkel bezettingsland in West-
Europa zijn procentueel zoveel joden
weggevoerd als in ons land, omdat in
andere landen die registratiewet nooit
heeft bestaan.

Nu, 60 jaar na de Tweede
Wereldoorlog, wordt het Nederlandse
volk verplicht weer met een persoons-
bewijs (een uitvinding van de nazi’s)
op zak te lopen. De Nederlandse over-
heid is schijnbaar volkomen in paniek
geraakt. In geen enkel land in Europa,
waar ook godsdienstextremisten kun-
nen toeslaan, heeft men zo'n pas ver-
plicht gesteld.

Stop de Hetze! roept iedereen op om op 27
februari naar het Rythm against Racism Festival

in de Melkweg te komenl

Voor meer info zie: www.stopdehetze.nl

De Islam [s niet de vijand

aHETZEe

Haat is niet de oplossing
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KOSTIC TESTIFIES THAT MILOSEVIC DID NOT SUPPORT PARAMILITARIES OR
ADVOCATE GREATER SERBIA

www slobodan-milosevic.org - February 6, 2005
Written by: Andy Wilcoxsen

The trial of Slobodan Milosevic resumed on Monday with the continued testimony of Prof. Branko Kostic, the former
Montenegrin representative in the SFRY state presidency.

Kostic began the day by testifying about the adoption of the Vance Plan. He explained that Croatia did not want to
adopt the plan, nor did Milan Babic want to adopt the plan. Kostic explained that Milosevic eventually won over the
Krajina Serb leadership to support the plan.

Under the Vance plan, UN Peacekeeping troops would control the areas of Croatia where the Serbs were the majority
or a significant minority. These areas, called “UN Protected Areas," were demiilitarized.

Under the Vance Plan the Krajina Serbs gave their weapons to the UN peacekeepers. UN peacekeepers put the
weapons in warehouses and kept the access keys.

Kostic testified that he could not think of a single instance when the Krajina Serbs violated the Vance plan.
Unfortunately, he could not say the same thing about the Croatian side.

The witness commented that the Vance Plan was completely incompatible with any plan to create “Greater Serbia.”

In 1992 Milan Babic, the Krajina-Serb president, announced that the RSK would be annexed to Serbia. Milosevic
proeduced the response from the Serbian assembly. The Serbian government rejected Babic's dectaration uniting
Serbia and the RSK. The Serbian government expressed its view supporting the UN mission and held that a political
solution had to be negotiated with the Croats.

The fact that Serbia rejected territory when it was offered proves beyond any doubt that neither Milosevic nor Serbia
had any territorial aspirations towards Croatia or any other republic. This one fact alone negates the entire thesis put
forward by the indictment. Prof. Kostic testified that Milosevic never advocated any form of “greater Serhia.”

The indictment accuses the JNA of “occupying” Croatian territory. Prof. Kostic repeated many times during his
evidence that the JNA was the only legal armed force in Yugoslavia, and as such could not be accused of “occupation”
on its own territory.

Neither could the Krajina Serbs be accused of occupation. Milosevic read out a passage from Lord Owen's book
“Balkan Odyssey" where he states that the Krajina Serbs had been living on that territory for several centuries. The
Krajina Serbs could not be accused of occupying Croatia any more than the Dutch can be accused of occupying
Holland.

The fact that the Vance Plan totally disarmed the Krajina Serbs, as well as the fact that Croatian paramilitary groups
had the JNA blockaded in its barracks is further proof that there was no occupation.

Kostic pointed out that everything the Krajina Serbs did was in response to Croatian or foreign provocations. None of it
was instigated by a mythical Serbian conspiracy as is alleged by the prosecution. When Croatia announced that it was
suspending the Y ugoslav constitution, the Krajina Serbs responded by establishing autonomous districts (the SAOs) in
which Yugoslav law did apply.

When the European Community reneged on its promise not to recognize the secessionist republics and offered to
illegally grant Croatia recognition, the Krajina Serbs responded by announcing their secession from Croatia.

Kostic also gave testimony about Dubrovnik. He testified that the JNA had not had an armed soldier in Dubrovnik for
decades before the war. He explained that the General Staff of the JNA made the decision to remove Croatian
paramilitary torces in Dubrovnik after the Croats launched attacks from there.

Kostic credited JNA action in Dubrovnik with stopping the war from spreading into Montenegro (which borders
Dubrovnik}).

The indictment accuses the JNA and the Serbian leadership of undertaking a conspiracy to expel the Croatian
population from 1/3 of Croatian territory. Kostic conceded that there were instances when Croats were mistreated, but
he insisted that such incidents were isclated and did not come about at the initiative ot the Yugoslav or Serbian
leadership. To prove this point he showed the court statistics that Croatia was 77.9% Croat and 12.2% Serb in 1991 vs.
89.6% Croat and 4.5% Serb today.

http://www.slobodan-milosevic.org/news/smorg020606, htm 12-3-06
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(he statistics prove that Croatia ethnically cleansed the Serbs. The indictment has the facts turned completely Upst"!_ig:
down. To bear this point out Milosevic read-out a passage from Lord Owen's book where he calls Croatia's Opera
/' Storm the biggest ethnic cleansing operation in all of the Balkan wars.

 The indictment says that Milosevic controlied the JNA, several paramilitary groups, the SFRY state presidency, and the
9@ Krajina-Serb leadership.

Professor Kostic dismissed the assertions dismissed by the indictment as total nonsense. Kostic testified that S_!obodan
Milosevic was the president of Serbia and as such he did not control the JNA, the SFRY presidency, or the Krajina
Serb leadership. Kostic, who was a member of the SFRY state presidency himself, said that Milosevic neither had de
jure nor de facto control over these institutions.

Kostic testified that Milosevic was opposed to paramilitary groups. He said that Serbian paramilitary groups were

always under the control of Milosevic's political opponents, such as Vuk Draskovic, who hoped to use these uni‘_cs to
forcibly overthrow Milosevic. Kostic added that the vast majority of war crimes committed by Serbs could be attributed

to these illegal paramilitary formations.

Kostic will resume his testimony tomorrow. He is expected to testify about Bosnia.

R R I B U R O

#HEH

http://www.slobodan-milosevic.org/news/smorg020606.htm 12-3-086



24-2-05
Pagina 1 van 3

I S_agittarius

Van: "lan Johnson" <i-johnson@lineone.net>
Aan: <SAGITAR@HETNET.NL>
Verzonden:  vrijdag 18 februari 2005 21:50
Onderwerp: CDSM: CDSM Statement 18th February

STATEMENT FROM COMMITTEE TO DEFEND SLOBODAN MILOSEVIC - UK

As we write this piece Slobodan Milosevic and other Yugoslav political prisoners are on trial at the US
sponsored Hague ‘tribunal’ for no other reason than they had the courage to defy Nato and the New World
Order and attempted to protect the independence of their country and the interests of its citizens.

Slobodan Milosevic is currently conducting his own defence, a fundamental right for any accused, but a right
that he and his supporters have had to fight tooth and nail to protect, as anyone following the “trial’ process
will be aware.

Although suffering from life threatening health problems his defence presentation is being hampered by
artificial time restrictions imposed by the ‘tribunal’, restrictions that were not imposed on the prosecution,
resulting in both insufficient rest periods and preparation time.

Followers of the ‘trial’ will also know that Mr Milosevic is not using his defence to defend himself but is
using it to defend his country and its people and to accuse the Western powers of deliberately financing,
aiding and abetting the destruction of the Federal Republic of Yugoslavia. It is in that sense that this ‘trial’ is

of immense importance.

The bogus charges against him have not stood up to close examination but on the contrary, they have
revealed the political nature of these proceedings.

To understand events in the world today, the occupation of Iraq, the interference in elections in Georgia,
Belarus and the Ukraine, the fictitious “war on terror’ and the butchering of internati onal law, it is essential to
understand what was done to the sovereign state of Yugoslavia.

What this means in other words is that to support the defence of Slobodan Milosevic is not only supporting
the President, is not only supporting the slandered citizens of Yugoslavia, but is supporting all those who

cherish true freedom and democracy, who cherish truth and justice, and it is supporting those who oppose the
idea that the world should be organised and run for the benefit of a tiny financial elite at the expense of the

vast majority of the world’s population.

It is for these reasons that we ask you to support this struggle, to support the International Committee to
Defend Slobodan Milosevic (ICDSM) and its national sections.

Please make every effort to support the forthcoming public meetings in Britain, details of which will be
announced shortly.

And please permit us to leave you with the following quote:
"First they came for the Jews, and I did not speak out — because [ was not a Jew.

Then they came for the communists and I did not speak out — because I was not a communist.

Then they came for the trade unionists and 1 did not speak out — because I was not a trade unionist.
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Then they came for me — and there was no one left to speak out for me."

Pastor Niemoeller (victim of the Nazis).

For further information please visit the web sites: www.free-slobo-uk.org and www.icdsm.org

18" February 2005,

Ends.

—————— -

= -

International Conference

The Hague Proceedings against Slobodan Milosevic: Emerging Issues in
International Law

The Hague, Saturday, 26 February 2005
Golden Tulip Bel Air hotel, Johan de Wittlaan 30

Conference admission is 10 EUR. Admission for media representatives is free.

Conference Presidium: Christopher Black (Chair), Professor Velko Valkanov,
Dr Branko Rakic

Timetable:

14:00-14:30 Ramsey Clark (USA) - keynote address
14:30-15:00 Professor Hans Koechler (Austria)
15:00-15:30 Tiphaine Dickson (Quebec)
15:30-16:00 Dr Branko Rakic (Serbia)

16:00-16:20 Coffee Break
16:20-16:40 Professor Velko Valkanov (Bulgaria) - keynote address
16:40-17:00 Dr John Laughland (UK)

17:00-17:20 Professor Aldo Bernardini (Italy)
17:20-17:40 Christopher Black (Canada)

17:40-18:00 Coffee Break
18:00-19:00 Panel Discussion

Panelists: Tiphaine Dickson, Christopher Black, Dr
John Laughland, Dr Branko Rakic

*Notes: Each of the speeches ends with five minute discussion. The only
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language of the speeches and discussion will be English. Presence of Dr
Alexandar Mezhyaev (Russia) has not yet been confirmed. In the case of his
absence, copies of his paper will be available. If the conditions will

allow, it is expected that speakers meet President Milosevic on Friday, 25
February afternoon.

24-2-05
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JOVANOVIC CONCLUDES HIS EXAMINATION IN CHIEF

www slobodan-milosevic.org - February 16, 2005

Wiitten by: Andy Wilcoxson

_Stobgdan Milos‘evic concluded his examination of Vladislav Jovanovic on Wednesday. The last part of his examination-
in-chief dealt with Kosovo and the NATO aggression against Yugoslavia.

Jovar!ovic. wh:o was a Yugoslav diplomat serving at the UN, testified that the KLA was defined as an international
terronst‘organlzation before the war. To bear this out he made reference to Robert Gelbard, the U.S. Special Envoy for
Kosovo's, statement that the KLA was “without question a terrorist group.” [See: AFP, Feb. 23, 1998]

Jm{anouic said that Kosovo had been put on the agenda of the Security Counsel because the Contact Group had taken
an interest in it. Normally the internal affairs of a country would not have been placed on the Security Counsel’s
agenda.

Mi_lqsevic attempted to introduce the White Books as exhibits through the witness, since the witness worked in the
Ministry of Foreign Affairs and was responsible for their distribution to the UN.

The White Books are collections of police reports, photographic evidence, and judicial findings of fact that detail crimes
committed against civilians by the NATO aggression on Yugoslavia. The documents contained in the White Books
were collected and compiled by the Ministry of Foreign Affairs and distributed to the international community by the
witness personally.

In spite of the witness's direct involvement with the White Books, the tribunal would not allow them to be tendered into
evidence on the grounds that the witness did not personally compile each document.

Milosevic offered to exhibit each and every document contained in the White Book individually through various
witnesses if the tribunal would give him time to do so. This drew a rebuke from Judges Robinson and Bonamy, who
accused him of not taking the trial seriously, and thereby wasting the court's time.

In spite of Judge Robinson's stern admonition to take the trial seriously, he engaged in some tomfoolery of his own
about ten minutes later.

Milosevic was discussing the definition of aggression with the witness, and sought to introduce the UN document that
defines aggression as an exhibit. Judge Robinson remarked that he had helped to draft that document, and quipped
that Milosevic should call him as a witness. Robinson's remark was met with boisterous laughter throughout the court

room.

Milosevic dismissed Robinson's offer, and Robinson again offered saying, “do you want to call me as a witness or not?”
Of course being the presiding Judge in the trial, Robinson can not testify as a witness, obviously he only made that
remark because he's a smartass. One wonders how Robinson can expect Milosevic or anybody else to take the trial
seriously when he is cracking smartass jokes from the bench during the middle of the proceedings?

After the examination in chief was concluded, Mr. Nice began his cross-examination. Mr. Nice's cross-examination did
not bear any fruit for him.

Mr. Nice had obtained stenographic notes from meetings that Jovanovic had attended with officials from the FR
Yugoslavia, Serbia, and Republika Srpska.

In these stenographic notes they discussed a phenomenon that was occurring during the Bosnian war. Namely that the
war was causing an ethnic homogenization to take place. Serbs were migrating to areas under Serb control, Muslims
were migrating to areas under Muslim control, and Croats were migrating to areas under Croat control.

In relation to the phenomenon of ethnic homogenization, ethnic cleansing was discussed. Nobody in these
stenographic notes advocated ethnic cleansing, and Jovanovic explicitly condemned the practice.

What Jovanovic did was suggest that an organized exchange of populations should take place so that nobody on any
side would be subjected to violent ethnic cleansing by any of the opposing military factions.

Jovanovic was floating ideas, in a private discussion, on how to stop the practice of violent ethnic cleansing, which was
an unfortunate component of the Bosnian war. His idea was to establish a program whereby people who wished to
migrate could do so in an organized fashion by exchanging property with peoples of other ethnicity, without fear of
violent action being taken against them,

Mr. Nice saw things differently. Mr. Nice said that Jovanovic's proposal was proof that Serbia advocated an ethnically

http://www.slobodan-milosevic.org/news/smorg02 1605.htm 24-2-05
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pure greater-Serbia. Jovanovic denied this
ethnic character, and that Serbia’
the ethnicities living together in it

, pointing out Serbia is the only part of the former SFRY.to retain its t_‘nulti; .
S position was that the SFRY should have been preserved as a single state with all o

.

Mr. Nice will continue his cross-examination next Tuesday.

H##

-2-05
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MR. NICE CROSS-EXAMINES JOVANOVIC

www slobodan-milosevic.org - February 22, 2005
Geoffery Nice continued to cross-examine Vladislav Jovanovic at the trial of Slobodan Milosevic on Tuesday.

The prosecutor asked the witness about information that was outside of his sphere of activities, and then accused him
of being a liar when he did not know the answers to such questions.

Jova_npvic was Yu_goslavia's representative to the UN, and Mr. Nice asked him about the personnel and salary
administration policies in the Army. Jovanovic did not deal with military personnel administration and could not answer
the prosecutor's questions, so Mr. Nice accused him of being a liar.

Mr. Nice also asked the witness what he knew about the destruction of Dubrovnik, and the witness said that knew
nothing about it. It is logical that the witness would not know about any destruction of Dubrovnik since the JNA has
always denied that it shelled the old city. Videotape recorded in Dubrovnik's old city after the alleged shelling proves
that the city was never destroyed, in spite of the tribunal’s verdict against Gen. Strugar.

Mr. Nice resorted to insulting the witness. The prosecutor called his testimony “absurd”, and said that he was “leading
the Chamber astray” because he wanted to protect Milosevic.

Jovanovic took offense to the prosecutor's insults and said that Mr. Nice did “not have the right to call him a liar.” He
offered the names of other witnesses who he said could corroborate his testimony and provide testimony about events
that he did not have knowledge about.

Mr. Nice read out selective portions from stenographic notes taken at meetings of the governments of Serbia,
Yugoslavia, and Republika Srpska. On many occasions the prosecutor would only read out fragments of sentences.

Mr. Nice's tactic was to put the witness off balance by insulting him, and then to try and discredit him by reading
fragments of sentences out of context. Undoubtedly everything will be putin its proper context when President
Milosevic re-examines the witness on Wednesday.

HHH
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KOSOVO ALBANIANS FAKED POISON GAS ATTACK IN 1990

www slobodan-milosevic.org - February 23, 2005

Written by: Andy Wilcoxson

Slobodan Milosevic re-examined Vladislav Jovanovic on Wednesday. During cross-examination Jovanovic had claimed
that “the KLA was NATO's infantry.” The prosecutor met this claim with skepticism. During re-examination Milosevic
exhibited a newspaper interview with Ramush Haradinaj in which the former KLA chief says, “NATO and the KLA are
the same army.”

Through_out the cross-examination Mr. Nice accused the Bosnian Serbs of pursuing a policy of ethnic cleansing. To
refute this claim Milosevic exhibited the orders issued by Radovan Karadzic in August 1992. Karadzic's orders called

for the scrupulous protection of the civilian population, and they required the soldiers of the Bosnian Serb Army to
respect the Geneva Conventions at all times.

The re-examination also dealt with Srebrenica. It was Mr. Nice’s contention that the witness was aware, in July of 1995,
of what had supposedly happened in Srebrenica. The witness, for his part, denied having any idea that anything bad
?‘lad happened there. To demonstrate that the witness could not have had knowledge, Milosevic exhibited documents
issued by the UN in July 1995 that stated that there had been no physical mistreatment of anybody at Srebrenica. Also
exhibited was an August 1995 memo from the Secretary General of the UN asking that an inquiry be conducted to
determine what had happened in Srebrenica.

The Tribunal did not allow Milosevic to complete his re-examination of this witness. Because they cut him off
prematurely he could not deal with all of the matters that arose from Mr. Nice's cross-examination.

Milosevic vehemently objected to being cut-off. His objections were of no consequence. The Tribunal quite simply
would not allow him to fully re-examine his witness.

After Jovanovic was sent home, the tribunal expressed its view regarding the use of time. The Judges accused
Milosevic of making inefficient use of the court's time. They suggested that he use Rule 89(F) and 92 bis to introduce
witness testimony into evidence without having to orally examine the witness.

Milosevic rejected the idea of using witness statements since that would conceal the witnesses' testimony from the
public. Since Slobodan Milosevic is innocent it is in his interest for the public to be as well informed about his trial as
possible.

Unlike the prosecution, whose case is largely hidden from public view because of the use of secret witnesses, closed
sessions, and confidential written statements, Milosevic's defense has been open and transparent.

Milosevic's defense has been fully visible to the public. There have been no secret defense witnesses, nobody has
testified via written statement, and there have only been two closed sessions both were less than five minutes long and
they were both aimed at protecting the identity of Kosovo Albanians who opposed the KLA.

The next witness to testify was Dr. Vukasin Andric, M.D. Dr Andric, was born and raised in Kosovo. He has worked as
a medical doctor, a university professor, and as the Health Secretary in the Kosovo-Metohija Provisional Executive
Council.

The indictment against Milosevic alleges that the Serbian authorities fired Albanian medical workers from their jobs en-
masse during 1990 and 1991.

Dr. Andric, as the Health Secretary in the province, compiled statistics regarding the ethnicity of persons working in the
field of health services in Kosovo. According to the data he compiled, on December 31, 1998 there were 12,599 people
were employed in the field of health services: 5,691 Serbs, 5,301 Albanians, 455 Montenegrins, 420 Muslims, 196
Turks, 69 Gorani, 316 Romanies, 18 Yugoslavs, 14 foreign nationals, and 219 others.

Obviously the Albanians were not fired from their jobs in 1990 and 1981 if there were 5,301 of them working in
Kosovo's hospitals and clinics at the end of 1998,

While the Albanians were not fired, a number of them did leave their jobs. Dr. Andric said that they were under
pressure to leave from the Albanian secessionists. He said that the secessionists wanted them to leave their jobs in the
state institutions so that they could establish their own parallel institutions.

According to his testimony, the families of Albanians who worked in the state health system were threatened. He based
his testimony on his own contacts with his Albanian co-workers.

Dr. Andric testified that Albanians were not denied medical treatment at state health facilities in Kosovo. He said that
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played videotapes of interviews with Albanian refugees who were leaving Kosovo. The refugees said that they were
fleeing because of the NATO bombing and the fighting between the KLA and Yugoslav forces.

The videotapes Milosevic played were from an Alba nian-language newscast dating from the first part of April 1999. The
refugees on the videotapes said that nobody had mistreated them.

Dr. Andric said that NATO regularly bombed civilian targets including hospitals, churches, cemeteries, refugee centers,
and private homes. A NATO bomb even killed Dr. Andric's mother in law while she was in her home.,

President Milosevic exhibited numerous videotapes and photographs of the destruction causec.j by the NA'I:O bombing
in Kosovo through this witness. President Milosevic is expected to conclude Dr. Andric’s examination-in-chief on
Thursday.

##t#
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Dr. Andric, who was a doctor treating these people, noted that the alleged illness became more severe when TV
cameras were around. He said that the Albanians would be up walking the hospital corridors when there were no
cameras, but as soon as the press would show up they were suddenly struck ill and had to return to bed.

It was Dr. Andric's conviction that these Albanian teenagers were faking. He based his conviction on the fact that no

Serbian students, who were studying in the same schools at the same time, fell ill. It was exclusively Albanians who
were effected.

F)r. Andric is not the only one who believes that the Albanians were faking. The Yugoslav Government conducted an
inquiry into this event. The government commission was led by doctors from Zagreb and Ljubljana. The commission
determined that there was no poison gas, and that the Albanian teenagers were all faking illness for political purposes.

Dr. Andric said that several Albanian doctors also believed that the illness was fake, and condemned the incident. To
bear this out he listed the names of several Albanian doctors who condemned this fraudulent incident. He was forced
to give their names to the court in closed-session in order to protect them from reprisals by the KLA.

In Cctober of 1998, Dr. Andric was an eyewitness to another case of mass-Albanian deception. On October 29, 1998,
approximately 25,000 ethnic Albanian civilians were trucked to the courtyard of a mosque near Vucitm. They
demanded to see Mrs. Sadako Ogata who was the UN high commissioner for refugees at the time.

This crowd of Albanians told her that they were refugees and that they had been forced from their homes by a savage
campaign of Serbian repression. Several minutes after Mrs. Ogata and the international media left the scene, so did
this crowd of Albanians. After they told her their story they all simply went back home.

Dr. Andric, as the public health secretary, dealt with the various humanitarian agencies that oper_ated in _Kosnvo. For
the most part they operated above board but some of them, according to Andric, were engaged in nefarious activities.

Doctors Without Borders was singled out as an NGO that did not conduct itself properly. According to Andric those
doctors would only treat Albanians, and all other ethnicities were refused treatment. Dr. Andric pointed out that such
conduct violated the Hippocratic Oath.

Dr. Andric testified that the KLA recruited Albanians to work for Doctors Without Borders. He meryﬁu_ned one case in
particular when an ethnic Albanian doctor, who worked for a state hospital, refused the KLA's invitation to quit his job
and go to work for Doctors Without Borders. According to Andric, the KLA killed that Albanian doctor for refusing their

demand.

Dr. Andric was in Kosovo during the NATO bombing. He testified that he was in Pristina when the bombing started. He
said that everybody, not just Albanians, fled from the NATO bombs.

Dr. Andric was recruited by the government to oversee the distribution of humanitarian assistance to the population of
Kosovo during the NATO aggression.

It was Dr. Andric’s task to provide aid to the refugees and to convince them to remain in their homes if he could. Most
refugees ignored his advice and fled from Kosovo anyway.

One unfortunate group of Albanian refugees from Djakovica decided to heed his advice and retumn to their homes. To
assist them in their return Dr. Andric went to fetch busses to transport them, but while he was gone getting the busses,
NATO launched an attack against their convoy, killing scores of the refugees.

Dr. Andric said that he never saw the Army or the police mistreating the Albanian population. To bear this out Milosevic

http://www.slobodan-milosevic.org/news/smorg022305.htm 24-2-05



¢ *‘?&e&of Commons Hansard Debates for 23 Feb 2005 (pt 5) pagina 1 van 7

i

Home Glossary Index Contact Us Parliament Live ]section..v

The UNITED KINGDOM PARIIAMENT
: £

Previous Section Index Home Page

23 IYeb 2005 : Columm 135WH—contined

23 Feb 2005 : Column 136WH

International Criminal Tribunal (Former Yugoslavia)
4 pm

Murs. Alice Mahon (Halifax) (Lab): I asked for this debate for three main reasons. When the tribunal was
established, I was firmly of the view that it would not heal wounds or bring people together. On the contrary,
I thought that it would drive communities in the former Yugoslavia further apart, that it would be conducted
on a low threshold of evidence and that it would pit neighbour against neighbour.

[ have travelled extensively in the former Yugoslavia, before the various wars and since. I took a great
interest in the truth and reconciliation commission established in South Africa. My second reason for
securing the debate is that it seems to me that after something as vile and vicious as apartheid, or as vicious
as a civil war, such a commission is more likely to succeed than a criminal tribunal.

My third reason for asking for the debate is that it is time to draw a line under the tribunal at The Hague and
allow individual countries to arrest, charge and punish their citizens if they believe that they have committed
crimes against the community. I notice that the occupying coalition in Iraq, led by the United States, has
decided to allow the Iraqi people to try Saddam Hussein and his former Government; there are to be no
charges against the warlords and no tribunals in Afghanistan. Yugoslavia seems to be singled out for this
kind of treatment, and one must ask why. The United States was one of the main countries to set up the
tribunal, and it gives the tribunal money, yet it refuses to sign up to the International Criminal Court. So a lot
of double standards hang around the issue.

I have followed the tribunal at The Hague very closely. It is my belief that it delivers a biased system of
justice and that the decisions taken by the chief prosecutor are largely based on the nationality of the accused,
rather than on what evidence there is against them. In short, the tribunal has turned out as I said it would: it is
a victors' court, set up mainly to punish one nationality—the Serbs.

A few years ago, I visited the tribunal with Mark Littman QC, a Serbian colleague who opposed, as I did, the
illegal bombing of Yugoslavia. I am pleased to say that we were granted an interview with Carla del Ponte,
the chief prosecutor. We were able to raise some of our concerns about how the indictments had been issued
and why there was such emphasis on the Serbs. After all, there had been a civil war in Yugoslavia. When I
went to The Hague, I had just returned from Croatia, where I had been looking at the plight of Serb returnees.
We were shown mass graves there. In Operation Storm, there had been a lot of fighting; the Croatian army
had driven out about 200,000 Serbs, and that was the first mass ethnic cleansing of the various wars. I was
very up to date on what had gone on there, and I raised the issue of the mass graves with the prosecutor. We
took photographs that matched up with the people who were missing. Carla del Ponte was not interested and

said that she was short of resources.

I also raised the issue of Nasser Oric. With another organisation—not the NATO Parliamentary Assembly—I
went to the siege of Sarajevo and visited
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In the same year I visited Banja Luka with the NATO Parliamentary Assembly. I was chair of the sub-

committee at that time. We talked to many people and, in particular, to a policeman who worked for the chief

prosecutor at The _Hague. Interestingly, the policeman came from Preston, in the north of England, not very
far from where I'live. When he was questioned closely he told us that he had instructions to go after Serb war
s:nmm?ls only. Moreover, on the wall of the office of the prosecutor at The Hague—she is supposed to be
impartial and to look for war criminals from every ethnic group in the former Yugoslavia—there was a big
cartoon showing Serb criminals wanted for war crimes. Those war criminals probably do need to end up in

The Hague,- or being tried in their own country, but it seemed to us that the prosecutor showed an
overwhelming bias.

We asked about the crimes of one or two of the Kosovo Albanians—Hashim Thaci, Agim Ceku and Ramush
Haradinaj, who is now the Prime Minister of Kosovo—but no indictments have been published for them.
Everyone agrees that those people took part in some very unpleasant practices during the bombing of
Yugoslavia; newspaper articles are written about it, and no one bothers to deny it.

The Croatian general, Gotovina, has recently made it known that he has no intention of surrendering himself
to the tribunal at The Hague, although he is willing to appear in Zagreb and be questioned by the tribunal. It
is clear that there are laws for some participants in the civil war and not for others. Let us imagine the outcry
if Belgrade had hung on for so long to a war criminal or an indicted person who was living openly in
Belgrade or one of the other cities. Let us imagine what would have been said in a case similar to that of the
general.

The more closely one examines the decisions taken by the chief prosecutor and the conduct of the hearings at
the tribunal, the more it becomes clear that the tribunal is not a triumph for law and justice. It is a court
founded by the west, funded largely by the west, and staffed at very senior levels by the west.
Many senior professors of law and others take the same view as me; I shall quote only one of them because I
have so much material from people who share my view. Robert M. Hayden, from the Woodrow Wilson
International Centre for Scholars, in the United States, commented, in relation to the tribunals, on the
"failure of the ICTY Prosecutor to indict NATO leaders for the use of cluster bombs. This
prosecutorial standard was set in July 1995, when Milan Martic, president of the self-proclaimed Serb
23 Feb 2005 : Column 138WH
Republic in Croatia, was indicted for violations of the laws and customs of war on the grounds that he
had ordered the May 1995 missile attack on Zagreb."
He continues:

"According to the indictment, what made the bombardment a war crime was that the missiles had been
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c:w.llans were killed and many more wounded, and damage was
a children's hospital.
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fteen people, and hitting also the city's main hospital? It is n
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m?";:g‘:iﬂe%_th@t he was aiming at military targets in Zagreb . . . While the Prosecutor says that Martic
geted cities intentionally, this is also true of NATO generals, especially the American ones, who

gfi?siven complaining that French politicians did not permit them to attack more sites in Yugoslav

I stood on the last bridge over the Danube—the railway bridge—at Novi Sad the night before it was bombed
by NATO. That was a civilian target, because the bridges bring water supplies and other things across to the
other half of the city. There was no doubt that that was deliberately targeted by NATO—it took out all the
bridges. I visited the Crvena Zastava car and tractor factory and spoke to the workers just a few days after
they had been bombed. That civilian target was hit by 21 cruise missiles. Many people were injured and I
have photographs in which there is blood on the floor from the sit-in. The workers did not want to be bombed
and they sent their stated position to every country in NATO. I do not know how they survived—people were
only injured and not dead—because it was such a complete mess after the bombardment. From my hotel
bedroom window I watched NATO bomb the oil refinery at Pancevo. I visited people who were grieving for

cpileagues who died. There are no charges against NATO for any of these offences. NATO took action that
did not have the approval of the United Nations.

In late 1999 the tribunal prosecutor said that she was investigating NATO's conduct during the Kosovo war,
including the question of the use of cluster bombs, but within days she produced a preliminary document that
to my knowledge has never been published—and I have been trying to get hold of it. There was a press
release, of which Robert M. Hayden said:

"The prosecutor had said that if the report indicated that NATO broke the Geneva conventions she
would indict those responsible; however, four days later she issued a press release stating that NATO is
'not under investigation by the Office of the Prosecutor . . . There is no formal inquiry into the actions
of NATO during the conflict."

It was never going to happen. Carla del Ponte, like her predecessor the Canadian, Louise Arbour, is a
creature of NATO. Just listen to what Jamie Shea, the official press officer, said in answer to a question
about NATO's liability for war crimes before the court at The Hague:

"NATO is the friend of the Tribunal. NATO countries are those that have provided the finances to set
up the Tribunal, we are among the majority financiers."

23 Feb 2005 : Column 139WH

The ICTY was set up to try to convict Serbs. Serbs resisted the western Governments who had taken sides.

Mr. John Randall (Uxbridge) (Con): Does the hon. Lady agree that whatever the motives for setting up the
tribunal, it is now perceived in the region—particularly in Serbia—as more of a hindrance to advancing
democracy, because of the feeling of victimisation?

Mrs. Mahon : I certainly do agree with that, and I will be coming to that. The decision was taken that the
Serbs had to be punished collectively and that a veneer of legality would be provided by—in my view—an
incompetent tribunal, not one where justice is handed out freely and fairly. If the people in South Africa, Iraq
and Afghanistan can try their own people, why cannot the people of the former Yugoslavia do exactly the
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Mr. Milosevic wants to conduct his own trial. The right for somebody to conduct their own defence is a basic
_nght in arllrour national systems, it is identified as a basic human right in most international conventions and
it ns.exphc.:ltly granted in the International Criminal Tribunal for the Former Yugoslavia. There is a precedent
for imposing legal counsel when people are so violent that they would disrupt proceedings. However, there is
no precedent for imposing legal counsel for ill health. Mr. Stephen Kay, the British lawyer, has tried to get
himself dismissed, but has now been imposed by the court. The whole matter has developed into a farce.

M.r. Milosevic, who has been preparing his case for almost two years, will not co-operate with Mr. Kay. Most
witnesses refuse to co-operate with what they regard as a fraudulent process. However, Mr. Stephen Kay,
despite voicing misgivings about conducting a case against a client's will, has accepted a position of imposed
counsel. Mr. Milosevic has been preparing his case with the help of two legal advisers. He has now seen the
whole case handed over to a British lawyer who was not involved in the preparation. The timetable is tight. It
was an unlimited timetable for the prosecution, but not for the defence. What kind of justice can anyone
expect when such legal chicanery is allowed in a court to which we have put our name?

The agony for the Serbs is continuing. I have looked briefly at today's Foreign Affairs Committee report. On
page 27, under the heading of "Co-operation with The Hague Tribunal”, it refers to criticism once again of
the Government of Serbia. I desperately want the whole region to be regenerated. I want a good, safe
democratic future for all the people who live in the former Yugoslavia. The tribunal in The Hague is a
festering sore at the heart of Yugoslavia. It is preventing any progress from being made for all its people.
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I wish to quote Professor Jianming Shen at St. John's university in Canada. He argues that the tribunal system

"is a lopsided one. Whom to indict, when to indict, and what evidence to collect and use, are all under
the control of one single individual"—

in my view, a very incompetent and biased individual—

wand there is no checking and review mechanism except for the judges of the chambers of the Tribunal
who in theory may reject a prosecution."

He concludes that the tribunal should not be placed in the hands of one prosecutor and goes on to suggest
ways in which that could be overcome. I want a complete end to this process.

The cost of administering the tribunal is absolutely staggering. The 2004-05 budget was nearly $300 million.
For incompetence and bias, the countries in the west are paying out such money. Let us just consider how
much better that money could be spent regenerating the area. It should go into Serbia, Montenegro,
Macedonia and Kosovo, where people have been without electricity in some of the Serb villages for a couple
of months. People are still being murdered there. It still has a war criminal that the tribunal refuses to indict.

Much better use could have been made of the money. It could have rebuilt the bridges over the Danube that
were destroyed deliberately. It could rebuild some of the hospitals.
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iamentary. fk;sembly. I was surprised and a little shocked
NATO politicians and members of the military,

;fhe tribu?lal should b‘? abolished and th_en all the people of Yugoslavia could start to heal the wounds that
eiparatr:h t BI'll.‘ll, Tll;l‘e children are now being punished. The next generation will have to bear the guilt. Let us
sure that the children—the young people—can take their place in the heart of Europe where they belong.

4.20 pm

The Minister for Trade and Investment (Mr. Douglas Alexander) : I congratulate my hon. Friend the
Member for Halifax (Mrs. Mahon) on securing the debate and on raising this important subject today.

This year marks the 10th anniversary of the Dayton accords and the end of the bloodiest conflict in the
former Yugoslav Federation. We should remember that in the past 10 years so much has changed for the
better. Free and fair elections have been held throughout the region, large-scale conflict no longer threatens
and the European Union and other international partners are united in working with the region to maintain
stability and create prosperity. The dark days of the early 1990s thankfully now seem a distant memory.

However, a shadow remains and will do so as long as the truth is suppressed and denied. It is cast by the war
crimes committed during the bloody conflicts in the early 1990s and it will not be removed until those
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responsible for the appalling atrocities committed during the conflict are held to account. That is why the
United Kingdom remains a firm supporter of the International Criminal Tribunal for the Former Yugoslavia.
We will continue to lend our political, financial and practical support for an efficient tribunal that can deliver
effective justice for the thousands of victims who suffered so much during the conflict.

At the same time, we recognise concerns about the operation of the tribunal, in particular its cost, slowness
and geographical distance from the victims. Others have alleged, as we have heard today, that it is biased
against Serbs. I will seek to address those questions. The tribunal has so far cost United Nations member
states some $860 million since its inception in 1993, of which the UK''s share is some $54 million. We have
taken a close interest in the efficient management of the tribunal and will continue our policy of bearing
down on its costs.

However, we must recognise that international justice is an expensive process. The complexity and nature of
the cases before the tribunal make them inherently expensive. Cases arising from three separate conflicts are
being prosecuted and indictees often face multiple counts. The Lockerbie trial, by way of comparison, cost
UK taxpayers some £60 million.

Mr. Randall : I hear what the Minister is saying, but will he explain why a similar tribunal has not been set
up for Iraq? Why is Saddam Hussein to be tried by his own people?

Mr. Alexander : It is fair to say that the basis on which the actions were taken, the nature of the conflicts and
the circumstances of the conflicts in the former Yugoslavia and Iraq are fundamentally different. The
consequences for the judicial processes that follow on from that conflict reflect the fact that there are very
different circumstances in Iraq and Yugoslavia.

Mrs. Mahon : The Minister will be aware that my hon. Friend the Member for Cynon Valley (Ann Clwyd),
who is now the special envoy on human rights to Iraq, chaired an organisation, Indict, which collected
evidence for years with the express view of having such a tribunal. Now that prospect is gone. Why?
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Justice, we have made clear our belief that the ICTY should plan its work within the
as set out. However, its progress is also clearly subject to factors outside its control, the
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important of which is co-ogerati on from states in the region in apprehending fugitive indictees, and providing
access to _docu:jlents and witnesses. The president and prosecutor have both made it clear that lack of such
co-operation will affect the tribunal's final closure date. We take that lack of co-operation extremely seriously

and will take action to support the tribunal. There can be no closure until all the accused have been brought to
The Hague to face trial.

Many of the accused have voluntarily surrendered and pleaded guilty; others have been tried and sentenced.
Three individuals stand accused of ordering and orchestrating the most serious crimes: Ratko Mladic,
Radovan Karadzic and Ante Gotovina. They remain fugitives from justice. The charges against Mladic and
Karadzic include the massacre at Srebrenica where more than 7,000 Muslim men and boys were killed in
cold blood because in the views of those who perpetrated the action they held the wrong religious beliefs.
Their refusal to surrender, while others face trial, is shameful.

Even worse is the refusal of the relevant authorities in Bosnia and Herzegovina and Serbia and Montenegro
to take all possible steps to secure their arrest. We have welcomed recent transfers of lower-level indictees
and provided co-operation at a bureaucratic level, but there remains in the Serb body politic a refusal to face
up to the past. That has tragic consequences for the people of Serbia and Montenegro and Bosnia. Their
future prosperity is held hostage by a few fugitives and by their elected representatives' refusal to grasp the
nettle and accept their international legal and moral obligations.

The authorities in Belgrade and Banja Luka are not alone. Croatia is on the cusp of an historic step: opening
accession negotiations with the European Union. As a champion of enlargement, the United Kingdom is
committed to helping all the countries of the western Balkans to take their rightful place within Europe, but
that can not be at the expense of political conditionality. All countries, including our own, are under an
obligation to co-operate fully with the tribunal.

Since gaining candidate status last June, the Croatian authorities have failed to s'atrisfy the chief prosecutor
that they are doing everything they possibly can to locate and apprehend the fugitive general, Ante Gotovina.
The European Council conclusions in December 2004 made it clear that accession negotiations could begin
only when the authorities were co-operating fully with The Hague. However, the Croatl_an Gmfrernment seem
unwilling to meet their obligations. Instead they indulge in cosmetic measures and public relations cam paigns
in the hope that negotiations will begin anyway. We continue to make it clear that they need to take action
now to enable negotiations to begin in March. The importance of conditionality policy and the tribunal is not
just about Gotovina, Karadzic or Mladic; it is about the rule of law, about European norms of behaviour and
about these countries' willingness to confront the past in order to be able to face the future.

The tribunal has brought a sense of justice to many thousands of victims across the region, guaranteeing that
their suffering is acknowledged and not ignored. More than 3,500 witnesses have had the chance to tell their
stories while testifying in court. For many, though not all, that has helped the process of personal closure.
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The tribunal’s influence will continue after its closure. It will have left an historic record of the atrocities and
i nce. It is not possible for the tribunal to hear every case against every individual, but its
experience will be an invaluable resource for tl i _ al,

the Bosnian state court, which wil

tribunal, the 1ﬂterl'tati<_)na] Cr_iminal Tribunal for Rwanda, it will leave a legacy of ground-breaking case law,
which is already proving an important resource for the newly established International Criminal Court.

The inten}aﬁcnal communitly has learned valuable lessons from the International Criminal Tribunal for
Yugoslavia and the International Criminal Tribunal for

23 Feb 2005 : Column 144WH

Rwanda. They are likely to be the last tribunals of their kind. More recent tribunals such as the special court

for Sierra Leone are smaller and more tightly focused in terms of the number of indictees and counts, which
makes for a much shorter lifespan and much lower costs.

For the future, the United Kingdom will work together with like-minded partners for the widest possible
jurisdiction of the International Criminal Court so that we can ensure that there is no impunity for those who
commit the most serious violations of international humanitarian law and crimes against humanity. The
court, which the UK regards as a milestone in the devel opment of international justice, was founded in part to
avoid the need to set up such ad hoc tribunals as that in Yugoslavia. We believe that over time the permanent
court will develop into a powerful deterrent against would-be perpetrators of the most heinous crimes, which
it is the shared responsibility of the international community to punish.

Question put and agreed to.

Adjourned accordingly at twenty-nine minutes past Four o'clock,

i
(=9
(g]
4

Index Home Page

http://www.parliament.the—statione:y-ofﬁce.cc.ukf’pafcm200405/cmhansrdfcm050223fhailtextf5022... 3-3-05



Pagina | van 2
Sagittarius

Van: "lan Johnson" <i-johnson@lineone.net>
Aan: <SAGITAR@HETNET.NL>
Verzonden: woensdag 23 februari 2005 21:57
Onderwerp: CDSM: Announcement: Three

1. Peace in the Balkans Seminar. Tuesday 1st March 2005

2. 6th Anniversary of Natoc Bombardment - Commemorative Rally. Wednesday 23rd March 2005.
3. CDSM Public Meeting. Wednesday 30th March 2005.

Details of all these meetings below.

Peace in the Balkans Public Seminar

ICTY: parliamentary debate report back

Alice Mahon has been allocated time for a parliamentary debate on the International Criminal Tribunal on

Former Yugoslavia on Wednesday 23™ February. This seminar will report back on that debate. It takes place
as follows:

TUESDAY 15T MARCH
With Alice Mahon MP and John Randali MP

7pm to 8.30pm in the Grimmond Room, Portcullis House,
London SW1

(above Westminster tube station)

6th Anniversary of NATO Bombardment
Commemorative Rally

This commemoration will take place on the eve of NATO beginning its bombardment of Yugoslavia six
years ago. Our speakers will be notified by email and a message left on the Peace in the Balkans phone line
(020 7582 6263) at a later date. The meeting takes place as follows:

WEDNESDAY 23RP MARCH
With Alice Mahon MP and John Randall MP

6.30pm to 8pm, Grand Committee Room, House of Commons,
London SW1

Please note: in the event that a general election is called and parliament closes, we will aim to find an
alternative venue in central London for this rally. In this eventuality, please check our answer phone.

24-2-05
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PUBLIC MEETING

CONWAY HALL
RED LION SQUARE
HOLBORN
LONDON

WEDNESDAY 30" MARCH 7.30p.m.

Speakers include:

NEIL CLARK (Broadcaster & Journalist)
MISHA GAVRILOVIC (British/Serbian Alliance)

TAN JOHNSON (CDSM-UK)

"THE AGGRESSORS SHALL NOT WRITE OUR HISTORY"

24-2-05
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DR. ANDRIC CONCLUDES HIS EXAMINATION-IN-CHIEF

www.slobodan-milosevic.org - February 24, 2005

Written by: Andy Wilcoxson

Dr. Vukasin Andric concluded his examination-in-chief on Thursday. His testimony resumed with an account of another
NATOQ attack on Kosovo refugees.

On May 14, 1999 a column of predominantly Albanian refugees from Suva Reka was bombed by NATO forces. 80

E}EQPLB. including women and children, were killed. Like the column from Djackovica, these refugees were returning to
eir homes.

Milosevic played a videotape of the grizzly aftermath of that NATO attack. Limbs were blown off of peoples’ bodies; the
fire from the bombing was so intense that their maimed and mutilated corpses were charred and black.

Dr. Andric, who visited the scene shortly after the attack, said that the only vehicles in the convoy were farm tractors.
H? said that there were no military instillations close by, and that the NATO aggressors could not possibly have
mistaken that group of refugees for the Army.

Dr: Andric, who traveled throughout Kosovo during the NATO bombing in his capacity as provincial health secretary,
said that the Army and the police strove to protect Kosovo's population regardless of their ethnicity, and that he never
saw them mistreating the Albanian population.

Dr. Andric did say that there were some Serbian criminals who mistreated Albanians, but he said that the police
arrested these people and they were sentenced to prison.

To prove that the Serbian government strove to help the Kosovo Albanian refugees Milosevic played a large number of
videotapes.

The videotapes depicted Dr. Andric and his team distributing food, medicine, and other humanitarian aid to Albanian
refugees. The tapes also featured numerous unedited interviews with Kosovo-Albanian refugees.

The refugees said that they were fleeing because of the NATO bombing and the fighting between the Yugoslav Army
and the KLA. None of the refugees said that the state authorities mistreated them or chased them from their homes.

In addition to videotapes of Albanian refugees, tapes of Serbian refugees were also played. The Serbian refugees also
said that they were fleeing from the NATO bombs and the fighting between the KLA and Yugoslav forces.

Milosevic pointed out the UNHCR's statistics on Kosovo refugees, which shows that during the time of the NATO
aggression 100,000 Serbs fled Kosovo. Based on the ethnic structure of Kosovo's population, a greater percentage of
Serbs fled Kosovo than Albanians at precisely the time when Serbia is accused of ethnically cleansing the Albanians.

In addition to his testimony about why the refugees fled, Dr. Andric testified about where the refugees fled to. Tens of
thousands of ethnic Albanian refugees fled to Montenegro and to central Serbia. Dr. Andric said that if the Albanians
were leaving Kosovo to escape from the Yugoslav Army, then they would not have gone to other parts of Yugoslavia.

Dr. Andric testified very briefly about the situation in Kosovo since the NATO occupation which began in June 1999.
According to his testimony, KFOR did not lift a finger to protect Kosovo's non-Albanian population. The hundreds of
thousands of non-Albanian refugees who have fled from Kosovo since NATO occupied it would seem to corroborate

that testimony.

Dr. Andric said that the non-Albanian population that remains in Kosovo lives in near concentration-camp conditions,
and that they have no freedom of movement outside of the northern part of Kosovska Mitrovica.

Following the examination-in-chief Dr. Andric was cross-examined by Mr. Nice. Mr. Nice did not ask many questions,
because most of the remaining time was taken-up by legal argument and procedural matters.

Dr. Andric’s testimony will be resumed next Monday.

#H##

http://www.slobodan-milosevic.org/news/smorg022504.htm 11-3-05



International Conference

The Hague Proceedings against
Slobodan Milosevic: Emerging
Issues in International Law

26 February 2005 e 1:30-7:00 pm e The Hague
Golden Tulip Hotel Bel Air, Johan de Wittlaan 30

Speakers include

Ramsey Clark (USA) il m

Former U.S. Attorney General
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{International Commlttee to Defend Slobodan
| Milosevic*ICDSM |

International Conference

The Hague Proceedings against
ISlobodan Milosevic:

(Emerging Issues in International |
Law

i The Hague, Saturday, 26 February 2005

International Law Turned Upside Down:

(The Yugoslavia Crisis and President Milosevic’s
| case |

by Professor Aldo Bernardini

1. The most indecent “international” (in a wide sense) trials of the last
{years are those held before an exceptional organ, the ICTY, established |
by a decision of the U.N. Security Council.
1
{Although the international legal system has its own characteristics, since
it is an interstate system of rules, it is necessary to understand that the |
ffundamental principles of a rule of law system, the legality principles,
Imust be strictly respected, at least when international norms, of course in |
lan indirect way, concern individuals: I'm speaking of international norms;
jeither created by agreements or, if possible and legitimate, what is not
Ilways sure, by international decisions of a derivative organ, such as
{U.N. Security Council. These principles may be held to pertain to the
jgeneral principles recognized by civilized nations (art. 38 Statute of
lInternational Court) and to the system of human rights, and are certainly |




fpart c,:'f'the.legal system of the U.N., biﬁding onal]1tsorgansThese 3
Ennclp!es imply that whenever interstate rules are aimed atr

g nply : egulating
Iindividual situations, even the interstate rules proper, in the context of

iwh}ch the fomer rules are created or have to operate, should be in a
istrict sense valid and legitimate.

;The context i{; whiclg ICTY is operating is characterized by an absolute
fand total turning upside down of international law.

f{Among the Purposes of U.N. Charter, art. 1.1, affirms that “to maintain
finternational peace and security, [U.N. have] to take effective collective i
measures for the prevention and removal of threats to the peace, and to !
jthe suppression of acts of aggression or other breaches of the peace, and |
{to bring about, by peaceful means, and in conformity with the principles
i _t'justice and international law, adjustment or settlement of international i
{disputes or situations which might lead to a breach of the peace”. |
_ 1
\In a general way it is usually stated that this principle according to the |
fletter doesn’t concern measures ex Chapter VII (the establishing of ICTY!
iis erroneously supposed to be one possible measure of this kind): but the
freal meaning of this limitation is that measures ex Chapter VII, as they
@re shaped in the Charter (and not in the way they are illegally extended |
fin the U.N. practice in an unacceptable way) may not in themselves have ;
Isuch a scope as to be contrary to justice and international law: they must |
Ibe purely executive, “police” measures, to stop and remove the
(dangerous situations of article 39 that are actually to be faced. Some
jwriter says also that the reference to justice (a substantial concept,
depending on subjective interpretation) lessens the rigidity of the
reference to international law. In reality, the reference to justice is only |
fmeant in the sense that the U.N. action can also aim at a modification of |
finternational law (the problem of treaty revision), but clearly in the way |
tof Chapter VI (recommendations followed by States agreements). The
reference to international law (and to justice in the sense now explained) |
{in the activity of U.N. and particularly of Security Council (directly for
ction ex Chapter VI, indirectly, as an implicit limitation, in relationto
fIChapter VTI: see art. 24.2) is a bearing pillar of the U.N. system. !

1But, particularly since 1989-91, this pillar has been, and is continually
Ibeing, illegitimately disrupted. International law, not to mention justice,
Jhas been, and is being, overthrown, turned upside down in fundamental
{issues. From the strength of the law to the law of the strength. That f
{Security Council and subsidiary organs act against international law and §
feven justice (in a substantial sense) should be unthinkable, but this '
thought is unfortunately reality.

b. In the Yugoslav crisis, first of all the correct definition and approach
with regard to the interrelated issues of sovereignty and self-
{determination of peoples have been at stake. 1

ontrary to widespread theories, in the U.N. system and in general
finternational law self-determination of peoples as a rule cannot be |




| _ , and interventions in its inner affairs by
| thtf:r_ States are forbidden. The only acceptable and in international law
positively accepted exception is the (so-called outer) self-determination
fas won and developed in the course of the struggles and wars of national |
:!1berf:~1t.ion by colonial peoples or peoples in a similar situation: under |
: ]Ieg1trm_ate f'qreigp occupation or, even in the national territory proper of
State, in a situation of discrimination (apartheid). Tn other words, only
l=_when a population or part of a population, territorially compact, united,
gin a region or constituting the majority of the population of a State, is
funder “national oppression” or discrimination, so that its sovereign State |
fappears, on the basis of objective, structural grounds and factors, not to |
be really representative of that sector of population (representative not in }
{2 Western sense), not to be the State of that population. This is the
prerequisite of the “right” of self-determination. A written norm, which
idefines the possible cases of self-detrmination in this sense, is article 1.4 §
jof 1977 1 Protocol to the 1949 Geneva Conventions: “The situations 1
freferred to in the preceding paragraph include armed conflicts in which
peoples are fighting against colonial domination and alien occupation
{and against racist regimes in the exercise of their right of self-
determination”.

.i

1

{L think this has nothing to do with the so-called inner self-determination, :
jthat is the problem of the nature of a State regime or government, the |
irelation government-people and so on, which in my opinion is an inner
laffair. In the case of “national discrimination or oppression” instead,
Jsince the sixties, a so-called right of (outer) self-determination is born in
diinternational law, so that a people (under national discrimination), which |
{strives to get a change in its situation, even up to secession, may be ;
fsupported in various forms of action, even military help, in its struggle or!
Iwar, by third States, without infringement of the prohibition of '
fintervention. Doubtful is whether the central State is or is not legally

ee, with regard to international law, to react with military means
{against the liberation war, at least when this struggle has reached a given |
ydevelopment degree or international recognitions (naturally, not abusive |
frecognitions, premature or in any case outside the mentioned prerequisite]
lof self-determination). The legitimate repression of an illegitimate
Ysecession is in no case a prerequisite for authentic self-determination.

{But all this is true only in the cases of struggles against a constituted
IState. In situations where a State entity doesn’t exist or is extinguished or;
lsovereign power over a territory and its population is dismissed or

aived, the “right” of self-determination isn’t confronted with a
kconstituted sovereignty, the “right” of self-determination of that
bopulation, territorially compact and united, is full and unlimited and
lcannot legitimately be contrasted by foreign or outer intervention. The
idifferent territorial parts of a region without constituted sovereign power :
fare equal in their juridical position and have the same “right” to create, {0y
fconstitute, their own State (or to determine in another way their status). |
fWhen a sovereign power is not yet existent, but is involvedina |




jconstituting process, every part of the territory and pép'iilati'oh“h-é-s the
jsame right to constitute its own State. The principle of wti possidetis ,r'frrisi
{'s not a general rule of international law: historically, it is limited to Latin
yrmerica and to Africa in the process of decolonisation, I mention a
eaningful historical precedent: West Virginia in the American (U.S.)
ICivil War. One thing is to deny the existence of a self-determination

] right” of'a (not nationally discriminated) population in a constituted
IState, quite another thing is to impose on a population or part of it the

: orcgd participation in a State, whose constituting process is still going
on. In such a case, self-determination is State auto-constitution (or

: other_ outcome not hetero-directed). A channelled, embedded self- 1
Idetermination is a contradiction in itself,

{in the Yugoslav crisis the secession of some Republics has to be i
fconsidered a matter of insurgency of local groups against the sovereign
iState. 1 examine here this problem from a pure juridical viewpoint. There!
{was certainly not the prerequisite for self-determination, that is a
{discrimination against the population of the secessionist Republics. In
isuch a situation, every interference from outside was strictly forbidden.
INo doubt the Yugoslav Federation legally still existed, when :
frecognitions of Slovenia, Croatia, Bosnia-Herzegovina were declared by !
IWestern Powers. :

IThe fundamental characteristic of the Yugoslav Federation was given by
ithe fact that it was a union of constituent peoples (the ones which gave
ithe names to the different Federate Republics) plus other nationalities
fand minorities: but there was not always coincidence between the one
tpeople which gave the name and the Republic. In other words, Croatia !
land Serbia were constituted each of them by two constituent peoples !
I(respectively, Croats and Serbs and Serbs and Croats), while Bosnia-
{Herzegovina had three constituent peoples (Muslims, Serbs, Croats).
his system had been established by Yugoslav Federal Constitutions, up
tto the 1974 Constitution. This Charter in its preamble recognized a right 3
lof secession not to the Federate Republics, but to the constituent peoples, !
ithout in any case regulating it. Possibly to be exercised in a transversal ]
ay in relation to the single Federate Republics: in the sense that a single/
{constituent people could be split up in different Republics, so that its
jself-determination process, after the end of the central State, might
Iconcern more than one Republic and realize a division or a separation |
¥rom the single Federate Republics. As for the Federate Republics !
‘themselves, there was a very complicated constitutional procedure to
odify their respective (inner) borders, an operation which would have
ineeded the consent of all the Republics. It is doubtless that secession by |
single Republics has been totally illegitimate according to the Federal |
iConstitution, as has been stated by the Yugoslav Federal Constitutional
ourt. The intervention of Yugoslav Federal Army after the declaration :
i
{

f independence by Slovenia (25 June 1991) was therefore absolutely
llegitimate.

{The interference by the European Community, that at the Brioni
onference obtained the withdrawal of the Federal Army from Slovenia, |
faccompanied by pressures of every kind, had no doubt serious aspects of |




finternational illegality.

{In Croatia, in front of the gradual steps for secession, culminating in a

: eelarat_ion of independence (also 25 June 1991), the Serbs
{predominating in the Krajina and other parts proclaimed their Republics
jand were attacked by Croatian Police Forces. Also there the Federal

my acted legitimately (July 1991).

f_ihe secessionist Republics provoked the paralysis of the Federal
finstitutions: then the Serbia-Montenegro bloc, faced with the danger of
Mdisintegration, assumed the powers of these institutions (3 October), with!
Ithe protest of Western States: on 8 October Slovenia and Croatia
{declared definitively their secessions.

Although for some time defending the maintenance, the survival of the
{Yugoslav Federal Republic, the European States began very soon
((already on 2 August 1991) to give vent to their real but illegitimate
Ipolitical line: in the absence of agreement between the Federate ,
IRepublics, the international, but also the inner boundaries in Yugoslavia !
{were to be respected. This line was confirmed in other international
imeetings and even by Security Council Res. 713 (1991) of 25
{September, which inter alia defined the Yugoslav situation as a threat to
anternational peace. :

1
tParticularly under pressure by Germany, Austria, Holy See, on January |
15, 1992, Slovenia and Croatia were recognized as independent State,
than Bosnia-Herzegovina and Macedonia followed and there was the
dfadmission to the U.N. (22 May). This process had been stimulated by the
{Ministers of Foreign Affairs of the States of the European Community, |
{who (16 December 1991) had published the guide-lines “for the
frecognition of new State in Eastern Europe and Soviet Union”: an
lincredible initiative, inviting such “States” to apply for recognition.
Western Powers (Badinter Commission) stated that the Yugoslav
{Socialist Federation had come to an end, whilst there were factors and
{elements (a Federal Presidency although truncated; the Federal Army) of |
{that Federation still active in the defence of its integrity. The position of ;
{Yugoslav authorities and Milosevic (President of Serbia since Dec. 1989)}
fwas in a first time that Yugoslavia could not be crossed out by a stroke of}
fthe pen and later that the Federation had to survive for all peoplesand ]
Iregions that wanted to stay in it (what has been, probably in bad faith,
imisunderstood as an idea of Great Serbia).

IIn this context the Western States reaffirmed the principle of the respect
fof the inner boundaries, especially in relation to Krajina and to Serbian- |
{Bosnia, where the Serbs had proclaimed their own States: they had not
Iparticipated in the independence referendum in Bosnia,

1
in point of fact, a dissolution process of the Yugoslav Socialist Federal
Republic was doubtlessly in progress, but it was not consolidated,
Istabilised, which is the condition for effectiveness. A first moment of the |
{cessation of an active opposition with regard to the new developing
fsituation by a legitimate authority has probably been the “residual”

IYugoslavia new Constitution of 26 April 1992 and then the withdrawal




1case before such moments, all the action by the Western States has been !
:Eilicit: it was an interference in the inner affairs of a State, to help inner
pnsurgents in their separatistic aims. Crime against the peace, not by |
fchance excluded from ICTY Statute. On the other side the consolidated, |
istabilized condition of the new “States” was also not yet established: |
ftheir forming, constituting process was not definitive, they had no free !
jand full control over the whole territories which they claimed (except
{Slovenia and perhaps Macedonia). The premature recognitions (and the
jconsequent activities of support and the condemnations, sanctions,
flimitations to the constitutional action of the Federal Army) were
felements of international unlawful conducts by Western States. I will |
ention later the IT Protocol to the Geneva Conventions. !

Intervention in an inner conflict, premature recognition of (not yet
icompletely formed) State entities: a young Ttalian scholar (Tancredi,
Secessione, p. 464) expresses very clearly the turning upside down of the
ffundamental criterion of effectiveness: a non existent (on the '
finternational level) right of secession was created by the political will of ;
la group of foreign States through the recognitions, which have given to
Ythe entire question the character of an international affair of self- ,
idetermination without the relevant necessary conditions. “Recognition in
{Yugoslavia has played a new role, no more passive acceptance of a fail
wccompli, but an instrument to steer the course of events”, With all the
fillegal consequences: the “prohibition” for the central authorities to _
lcontrast the secessions, the prohibition for third States to give assistance }
'to the central legitimate State, the legal possibility for the secessionists to!
sreceive help, even military, from outside. '

ell then, not the fact of independence affirming itself definitively up to |
ithe corresponding juridical situation, but an artificially created juridical
pituation which helps decisively to constitute the fact of independence — |
mot yet completely established in point of fact. So that Yugoslavia has 1
Ibeen passed off as the aggressor (in a first time in the conflict to maintain!
‘the State integrity, in a second time in relation to the in principle
Jegitimate help and assistance to the denied self-determination of the
iSerbian Republics in Croatia and Bosnia). Clearly, if in a conflict occur
fepisodes of cruelty and even with a criminal character by every side, it is )
inatural, almost automatic, to ascribe them preferably to the “aggressor”, |
ko the side slandered as such and to amplify them for the benefit of mass-
imedia and their manipulators. i
A fter the absolute overturning of the relation between sovereignty and
{self-determination in the respective situation of Federal Yugoslavia and
{secessionist Republics, we have the denial of self-determination within |
fthe secessionist Republics themselves, in so far these were not yet "
formed, constituted States. As already said, when a State entity is
Yinvolved in a process of formation, all parts of its population (of course, !
fterritorially compact, united) have the same right to constitute their own |
{State, or to refuse a secessionist process and remain in the old State or,
still, to accede to another State. In this point too there has been an




i.nl:::c:lpl.@", elevating inlner boundaries in the Federal Iiéputjjj'é to
iEVe rrlr::an:}nlnal boundaries, ha_s bt?en completely outside the law, contrary |
| to the Yugoslav Constitution (which spoke, I repeat, of secession in |

: h_eu" \fahdity consequently ceased with the end of this Constitution). By ;
ithis tI’IIC-k the repression of the (denied) self-determination of Serbs in |
fCroana_and Bosnia was considered an inner affair of the secessionist
[ epubi'lcs gnot yet definitively constituted), the aid to such self-
Jdetermination (by Yugoslavia) illicit and consequently the even armed |
Jintervention of third States or organizations legitimate against such |
{(supposedly illicit) Yugoslav assistance.

: _Abso]utely erroneous, better to say shameful, even from the viewpoint of}
jaternational law, must be considered the forced (from outside) formation
jof the so-called Federation of Bosnia-Herzegovina, an artificial entity,
mnot even really independent. But the moderating action of President 1
Milosevic in the Dayton process cannot be forgotten.
E
i
! 1
3. Another point of overturned international law: the denial of continuity i
lof the Yugoslav Federation of 1992 in respect to the Socialist Federation |
iand the assumption that it was a new State, loosing its membership and
{therefore the character of original U.N. Member, needing therefore a new,
fapplication for a new membership. It is here enough to say that, on the
fcontrary, it was a case of progressive restriction, not of radical
fmodification and substitution, of the pre-existing political-social
lsubstratum: there was not dismemberment, but a series of secessions of
isome Republics (these became new States, of course after consolidation):,
jsecessions which have been up to a certain time actively (and '
flegitimately) opposed by the central State, Yugoslavia, although
lgradually diminishing its factual (not consolidated, as distinct from i
leffective) control over parts of the territory, until factually suspending or !
Jwaiving its sovereignty pretension or, perhaps better, its exercise over
such territorial fragments, but not, at least at once, for the benefit of the
iseceding Republics. And there had not properly been social-economic |
icounterrevolution, as in other Republics. But what is most shocking is
ithe different standard reserved to Russia, considered as the continuing
fentity of Soviet Union even for the permanent seat in Security Council. !
JPerhaps there would have been more theoretical support for the thesis of |
#the dismemberment of Soviet Union, where no active opposition against ;
{the separation of the Republics took place in 1991 and, on the contrary, |
fRussia was active in the extinction process of Soviet Union. '

{An important fact should not be forgotten about “residual” Yugoslavia: |
fthat the Serbian and Yugoslav Constitutions (1990 and 1992), thanks to !
fthe active political commitment of President Milosevic, have been
formulated in a not nationalistic way, giving equal citizenship rights to
{every inhabitant, unlike for example the Croatian Constitution, which




4. Still a new item of overturning: the aggression of 1999, the so called
{~080vo war. I do not consider the problems of fact, the issue of the

frestriction of the regional autonomy in 1989-90 (which was juridically
E stabll‘shed by Federal decisions, not by Milosevic!), the alleged 5
lgenocide or other crimes. It is sufficient to quote the interview to General!
{Heinz Loquai of the German Representation to the OSCE. “With the '

:Uenocide allegation, a genocide not only planned but perpetrated by :i

ugoslav Government, members of Bundestag and of the German

overnment have given vent to an enormous exaggeration. What Iraq’s
fmass destruction weapons have been for Bush, the so called
thumanitarian catastrophe in Kosovo has been for Germany in orderto
Jjustify the war”. And he mentions also that, the day before the :’
(aggression, experts from the German Defence Ministry had affirmed that :
| 1o ethnical cleansing is up to now to be stated”. And still: in Kosovo
{ ‘there was a civil war. NATO has unilaterally intervened against one of 1
tthe sides, namely Yugoslavia: the war has caused the true humanitarian 1
fcatastrophe: 70.000 refugees from Kosovo in the neighbour countries at 1
[the beginning of the war, 800.000 at the end”. ’

{In this severe description of facts we find over again the turning upside
{down of international law, Humanitarian intervention — as allowed by |
nternational law — is an invention of the new times of imperial F
idominance. Intervention in a civil war, or inner conflict, which is a :
ftypical internal affair of a State, is in principle absolutely forbidden (and !
ithere was not even a decision by Security Council, which in any case
Iwould have been highly questionable). There is a really pertinent written ;
iinternational rule, that confirms all this: art. 3 of 1977 Ll Protocol to the
11949 Geneva Conventions, relative to the Protection of Victims of Non- |
{International Armed Conflicts: “Nothing in this Protocol shall be 1
linvoked for the purpose of affecting the sovereignty of a State or the !
fresponsibility of the government, by all legitimate means, to maintain or |
Ire-establish law and order in the State or to defend the national unity and |
{territorial integrity of the State. — 2. Nothing in this Protocol shall be 1
jinvoked as a justification for intervening, directly or indirectly, for any
freason whatever, in the armed conflict or in the internal or external
laffairs of the High Contracting Party in the territory of which that
jconflict occurs”. This Protocol is in force since 7 December 1978 and
(has been ratified by Yugoslavia and, infer alia, United States, Germany, |
iltaly, Great Britain. And we can state a meaningful analogy with the '
hechnya issue.

]
i

it has been an aggression, for the benefits of criminal groups of terrorists:
inow Kosovo is illegally separated in fact from Yugoslavia (Serbia),
Jethnical cleansing against Serbs and other minorities is going on: no one !
iwill pay before “international courts” for the crime of aggression (by

{NATO States and their leaders) and other Western war crimes and for the;




icrimes Ofthe presently Tl]llﬂg groups i!'l. KOSQVU T T ey

l'ill:‘nigsacl;;%nii’ggi; I:::l C;Z:::t;;ufe m;" l_a“.r is before all the predictability of i
kmeans of creating new 1o, ng, 0 Jundrca_l p_I‘OCBdT:ITeS, of the ways and }
(case of international norms a?}lcli dOFg,a_ns. o

e rach ecisions concerning md!wdual —not
; activities. Human rights items, as eémerging at least in
: _he.U,N. system, cannot be overlooked. With regard to so-called delicta f
yuris gentium, tﬁat 1s individual conducts, definition and sanction of :
- h‘lf:h are provided for in international acts, the legality of these acts on |
-:.the International plane (and, 1 add, the correctness of their ]
:}mglqmentation by State legal orders, through which only the concerned
gindividuals can be juridically hit, reached) must be assured. I underline a |
oilnt which is generally overlooked: in the U.N. system the acceptation |
fof international obligations by the States is expressly bound for certain |
Thypothesis to the constitutional correctness of the State ratifications (art. ]
{108, 109, 110, 43.3). And this corresponds to a fundamental principle, as ;
jenunciated for example by the great Austrian international law scholar, |
fAlfred Verdross: the U.N. have no sovereign rights over individuals as q
fsuch. And in this context State sovereignty must be respected, so that a |
\direct U.N. action on individuals — without passing through State legal |
systems — is to be excluded. :

[This is the essential, structural reason why an initiative such as ICTY is 1
jto be repelled as totally illegal. But we are in a historical phase where the |
law of strength is prevailing over the strength of the law. ?

{Which is, according to the vulgata, the legal basis for the creation by
{Security Council of such an extraordinary, better to say up to now _
lunprecedented organ as ICTY (and the Rwanda Tribunal)? First of all, its!
jallegedly boundless discretionary power in defining threat or breach of
Ipeace (one speaks no more of infernational peace, as we read instead in |
¢ norms) in the sense of article 39 Charter. An erroneous assumption
faccording to a correct systematic construction and to fravaux {
{préparatoires, unfortunately corroborated by an misleading practice and |
facquiescence by States, which in no case makes law. Secondly, on the
'basis of that determination in a specific case, the allegedly unlimited !
Jpossibility for Security Council to adopt every kind of measures it deems ;
inecessary and useful. This too is borne out, in recent years, by illegal
fpractice, but is likewise false. Articles 41 and 42 Charter outline two
frespective types of measures (without or with use of force), doubtlessly
kin an exemplifying, not absolute way, but in such a way that
icircumscribes the typologies, connected with the function of self-help
Yautotutelle), which is forbidden (in the armed form) on the individual
jplane of the States, and must be replaced by action of States collectively
\decided (art. 41) or collectively decided and implemented (art. 42). The
factivities of the kind the single offended State could have put into being
faccording to former general international law, usually included in State
lactivities as countermeasures, reprisals, self-help and so on, are to be
jreplaced by collective initiatives always of the same kind. For the

?
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exrsting legal order, no creation of rules
aking function vested in UN_ and :
n the basis of Chapter VIT (and no
st of all on individuals).

nlzi?vllndsltlglusnfsm ofa so-called in‘rernatim_‘zal tribunal to judge crimes by
e N my opinion always a highly doubtful issue. But the
jminimum prerequisite is that such an organ must be instituted by an
{interstate agreement and, I add, that such an agreement, particularly in
fthe i_-'rame of U.N., must respect constitutional conditions of the States
jparties a!}d the fundamental principles of human rights. The 1948
:Conveqthn on Genocide, to be obviously accepted by States, provides
ftor a criminal court, which has never been constituted, whose jurisdiction
gshould have been specifically agreed to by States parties. Other
fsuccessive international criminal courts have been always established by 1
Jinternational agreements. i
i
{The creation of ICTY (and Rwanda Tribunal) by a Security Council ’
Idecision is totally inadmissible from a pure juridical viewpoint. The
{opposite view, which is generally accepted and corresponds of course to |
jthe opinion of ICTY self, is based on the sequence I have described i
ibefore (discretionary power ex art. 39 — discretionary choice of measures
lex art. 41 and 42). The acceptance of this opinion is tantamount to _
laccepting an (at least potential) world dictatorship by Security Council
jover the whole planet, peoples, individuals, and (then no more) sovereign
{States. We know that we are really on the road to such a dictatorship:
jresolutions by Security Council on Iraq testify thereto; the same has been;
ithe case with res. 827 establishing ICTY. These are sheer acts of justice 1
f the strong ones, of the victors, expression of the law of strength ;
lopposite to the strength of the law. Formally a real Fiihrerprinzip on the
Iplanetary level. !

ow could such an institution be subsumed into the legal provisions of
.N. Charter? Into the categories of measures ex articles 41 and 42 \
fcorrectly construed? Res. 827 is neither a collective decision on activities
land behaviours (without force) by States (art. 41) nor a collective !
ldecision on collective measures implying the use of force. Nor in a !
jgeneral way can be considered as a means of collective self-help to avoid }
¥or also to avoid) individual self-help by States: have you ever seen the
pinstitution of such a tribunal as a countermeasure or reprisal by an
foffended State? (it could perhaps be conceivable only as reaction to a
Isimilar action by an offender State)

;According to a correct construction, Security Council has not such a
jpower: the institution of an organ of this kind is no executive, “police”
imeasure, but a really normative, law-making decision, implying also a
judicial power even on individuals, which is not vested in Security




{Council.

fundamenta| i
: essay by 3 i . ]
oungcil’s ‘LaW-Makin}c:’” aetano Arangio-Ruiz, “On the Security )
o

Nnternational Loy, o —he is a former member of the UN.

iScholars in the Ttaliap g ssionand is one of the leading and prominent
i octrine -, states: “The impression remains that

{internati o

afgiigfggiitli?r{i?; re inclined, on the whole, to be satisfied with

fthe Security (jounci;r: marginal procedural suggestions aimed at making §

e iy § action !egall:? less questionable and politically 1
p €... one does not see, 1n the literature. an adequate

... One perceives, at times, in scholarly  j
lcommentator of 1 ‘ plicable renunciation by the legal i
; : r of his duty in the face of power politics and ‘realism’”.
j'?fﬁ”gIO-RLHZ $ Conlcfusion about ICTY are to be considered definitive:
| Clearly, the establishment of a tribunal with tasks comparable to those
entrusted to the ICTY would inevitably have a very serious impact on the,
frights or obligations of the States whose sovereignty and criminal i
yurisdiction would be affected by the carrying out of those tasks. Two 3
ipossibilities — assuming the impracticability of a treaty — were thus |
theoretically open as a matter of law to the Council. One was to take
{@ction by armed force in the territory involved, thus opening the way to
{the possible establishment of a criminal law court within the framework i
fof military operations carried out by the U.N. or given States under
larticle 42 or article 51... The other way was to set up the criminal court |
Jper se, as an isolated measure affecting the involved States’ prerogatives !
{of criminal jurisdiction outside the framework of any military operations
junder the Charter and general international law. Unable or unwilling to
{pursue the former course, and led astray by legal experts, the Council
ichose to pursue the latter course. In so doing the Council did not take a
llegitimate peace-enforcement measure under any article or articles of |
Chapter VTI, notably under article 41. Tt took, simply, a law-making (not !
ito mention law-determining and law-enforcing) measure which fell
joutside its functions under Chapter VII or any other provision of the
{Charter or general international law. The U.N. ignored, in so doing, the |
fcapital distinction established in the Charter between peace-enforcement,
lon the one hand, and law-making, law-determining or law-enforcing, on !
'the other hand: the latter “functions” not having been attributed to UN. |
bodies beyond specified areas”. :

add that — nemo dat quod non habel — Security Council cannot establish:
subsidiary organ (art. 29), entrusting to it powers which the Council
gself doesn’t have (judiciary powers, even on individuals).

1S0 ICTY is a sheer instrument of political violence. I leave aside every
lcomment about its Statute, on its specific way of acting, the infamy of
thaving refused to judge NATO crimes (bombings, depleted uranium

jetc.), the shameful kidnapping of President Slobodan Milosevic, the

{violation of State and State organs immunities (at least as stated by the
jaward of International Court of Justice of 14 February 2002: Case i
koncerning the arrest warrant of 11 April 2000 - Democratic Republic |
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Lawyer’s Experience with ad-hoc Tribunals |
(transcript) |

by Christopher Black

;I'm not going to address the same points everybody else has, because
ithey have been so well said. It is self-evident that these tribunals are
lillegal and an attack on the sovereignty of the world. Watch what will
{happen to you if you resist the new world order.

]
{I will make my remarks about my personal experience at not only this :
itribunal in The Hague, but mainly about my experience at the Rwanda |
fTribunal which is a sister tribunal to the Hague Tribunal and whichup |
tuntil last year shared the same prosecutor. Mr. Clark will echo 1
feverything which T will say to you as he has done a trial there as well, or :
what was called a trial. The experience of most lawyers in fact, I think, |
{all lawyers that work at these tribunals is one of shock, depression, 1
\dismay, anger and sometimes a feeling of insanity, because these trials |
lare inquisitorial proceedings in which there is only one objective and that!
lis, to put the accused in prison and use them as examples to their home
ipeoples. The trials themselves are something to see. At the Rwanda
{Tribunal, perhaps, it's even worse than The Hague tribunal because in
jthat instance the people that took apart Rwanda, the Rwanda Patriotic )




:ﬂ?:: O;hRPF- are a proxy for and backed by the United States and its
llies. They }.mve now, through several of their officers who fled the 3
jFegime, admitted iha_t they killed in twelve weeks two million people ;
:!JD'[]I Hutus and Tutsis. The genocide didn’t happen except insofar as the |
anvading army killed two million people in these twelve weeks. But yet |
mnot one me‘mber of that invading army has been charged, not one =
member of‘ the American, Canadian, Belgian or other allied countries |
who were involved in that war have been charged. Not one member of !
fthelUnEted Nations Military Forces in Rwanda at that time in 1994 to
{maintain peace while a transition government was formed and who were
fnvolved overthrowing the regime has been charged.

;.’SO we have an exactly parallel situation to what happened in Yugoslavia |
fin which Yugoslavia was targeted in Eastern Europe at the same time the }
{US and Britain targeted Rwanda in Africa. They wanted to control 4
{Central Africa and they used the same techniques, same strategies, broke }
jup the country, caused all sorts of trouble inside the country and
jdemonized the existing regime as criminals and of abusing human rights. |

{Now, in these trials you don’t have indictments with specific charges
{which the accused know they are facing. The indictments are multiple,
{They continually change. In my case now we have had three indictments,
ithe last one issued one month before the trial began — so after four years !
lof doing this case, 1 still do not know the real charges against my client,
{who was the head of the National Police there, and there have been cases |
in which people have been convicted of crimes not included in the ]
tindictments. We were told that we are allowed to defend these people |
nd we are given resources, but we are not. Many times lawyers are not !
Ipaid for months, sometimes up to a year, T haven’t been paid now for ]
Jover a year — except my expenses, I made no money — many lawyers are |
ithe same. We are only allowed part time investigators, part time legal
fassistance. Lnvestigators have been arrested. There are several cases in |
fwhich our investigators from Rwanda have been arrested and charged |
twith war crimes themselves in order to sabotage our defense.
|Investigators have been accused of war crimes and their contracts !
Isuspended but never charged and last week, an investigator was found
{poisoned in a hotel room in Malawi and 1 know this man, He worked on |
{two cases there and on mission on Malawi he was found poisoned and
twe suspect who did it. Not only was he poisoned, several other ;
linvestigators working for lawyers on the so called Military 1 Trial, which!
fis the Milosevic trial, the big trial, several other investigators have been
ithreatened when they have gone to conduct investigations in Rwanda.
{All the witnesses they have seen have been picked up by the Military
{Police and Intelligence Service in Rwanda and detained and threatened
fand now we have investigators who've fled to France and seek refugee
Istatus because they are afraid even to work or live in Africa anymore.
ILawyers have been threatened. I was threatened by two ministers of the
IRPF government and told that if I didn’t keep my mouth shut that I had a .
{very dim future. So you can't defend people under those circumstances.
(You can't prepare a defense. Not only are the lawyers not paid which is
Jlnerh.aps__som@thins.w. have to suffer but we don’t get any money to do _ |
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..!nvesti'gations, We have to apply every time we want to send an
finvestigator to a different country to speak to a witness — many of them
jare in Europe — you have to apply for permission. And often they say no, :
Iwe are not going to pay for that trip without any reason. Or they approve |
ja trip and then cancel it. There is no right to counsel. They say there is & ;
;right to counsel but if I'm an accused and I'd like Ramsey to be my :
flawyer, he first has to be put on a list and that’s a process which they
thave to approve them and they resist certain lawyers, those they know
iwill fight them. And then if you do get on the list an accused may ask for |
Ramsey but they tell me to give three names to them and they will give
yme the third name on the list. If Ramsey is first, they won't give me .
{Ramsey, they'll give me somebody else, or if they don’t like anybody on
lthis list they say, we don’t like this list give us another list. In turn they |
loet somebody that they like and then that’s who I’ll get. There have been
feases where accused have selected counsel from different countries and
Ithey have deliberately given them counsel who have never been on the |
{list in order to prevent certain counsel from representing these people.
1And this occurs at the ICTY as well.

{The trials are impossible because there is no disclosure to speak of. All 1
fthe witnesses at the ICTY are testifying under secret names. These

] codenames are supposedly to protect these witnesses from retribution by |
fhe accused. How can President Milosevic take retribution against some |
{witness who appears for the prosecution. He has no power. And the same;
{applies to the Hutu, the entire Hutu leadership in prison. They have no '
ipower to affect anything inside Rwanda, the Military dictatorship that !
lexists there now, and yet they insist on not telling us who these witnesses
tare until a few days before they appear. And that secret witness aspect is |
Jput in place in order to dramatize that these people are scary people. :
{They want the world to think that these people, President Milosevic, _
jthese Hutus, are dangerous people even while they are in prison and 1
kthat’s how bad they are. So the witnesses can't testify or appear in their
freal name, because they may be assassinated or murdered or God knows |
lhat None of it is true but the whole thing is theatre, it's all about
Ytheatre. The practical effect though is, that when they come to testify, we .
{have no idea who they are. We cannot g0 and check their backgrounds to {
fsee if they actually were in the places, they say they were, Or saw the
Ithings they say, they saw. It turns out that most of the witnesses at the
NCTR are small people, peasants, drivers, shop assistants, people who
‘somehow pretend to have overheard conversations between generals and |
Y eaders. In the Rwanda situation 1 say 80 % of the witnesses are prisoners;
{irom the jails in Rwanda, most of them picked up on unspecified charges ;
tand held for years at a time. We had one guy two days ago tell us that he |
thad been picked up in 1997 at 19 years of age, held on charges he was |
hever told about. He tried to confess to some charges. They wouldn’t let
im. He's still been held in prison in a cell 5 by 7 meters with a 120
{people for the last seven years. And they’ve all done deals in order to get |
fout and they’ve all been scripted. He even told us that investigators had
ftold him what to say at the hearings. And I'm sure this is what goes on at !
fthe ICTY Most of these witnesses are scripted. There are three cases in '
fthe Rwanda tribunal in which witnesses have been brave enough to come




yin saying that all the witnesses in this trial testifying in this to Judge all |
fof us had been told what to say, all of us had been given scripts and we |
jwere to[r_:l to say this, otherwise we'd be shot. The famous one is the

i media trial. Now, these people have been sent back to Rwanda and we
on't k_now what's happened to them. But that’s probably what's |
thappening at the ICTY. Most of the witnesses, who are small people, are |
,belr}g torced to testify to scripts, because if you examine those :
; e§tlmonies‘ they know things they couldn’t possibly know, they saw
{things they couldn’t possibly have seen.

{Then you have the situation in which you can't cross-examine. The ;
yudges don’t want us to discuss the actual context of the wars involved. |
WMr. Milosevic can’t tell, can’t discuss NATO actions. He can’t, he is not ;
tallowed to discuss what Clinton did and what everybody else did. That’s :
ot relevant. In the Rwanda tribunal you can’t discuss what the RPF did, !
iwhat the UN did, that’s not relevant. So the enemy is never considered.
{There is a war but the enemy forces are never discussed, never allowed

fto be mentioned. They are just ghosts on the wall, shadows. !

1
iThe use of hearsay is infamous. Most of the witnesses come in and say, 1 !
{don’t know anything myself but 1 heard from X who told me, that Z told |
thim this. And that’s the basis of most of the convictions. It’s all double, |
%triple, and quadruple hearsay. Very few witnesses have come to this !
Jtribunal and have direct observations. As with Mr. Milosevic, there's not ?
been one scintilla of evidence that the crimes they say were committed
{even existed. In the Rwanda tribunal there is not one scintilla of evidence;
tyet after eight years that there was a plan to commit genocide, not one.
;Not one document, not one telephone call, not one fax or communicate
Yorder, nothing. And yet these trials go on.

1One famous example happened in September, and this, I think, shows
fyou exactly what is going on in both these tribunals. As you may
iremember, the 1994 so-called genocide in Rwanda, began the day the
{President's plane was shot down, we know now by the RPF and other
fforces. 13 Belgian soldiers were killed at a military base. They were |
Ipicked up at a certain place, taken to a military base by the Rwandan ]
farmy and  attacked and killed. The prosecution theory is that the
lgovernment planned to kill Belgian soldiers in order to force the Belgian |
icontingency of UN Forces to leave, so the UN would leave the country
fand therefore they could go ahead with their plan to commit genocide. |
[This whole theory falls apart though if there wasn’t a plan to kill Belgian !
ksoldiers. The prosecution has charged two officers in my trial with !
dplanning to kill Belgian soldiers. And they bring in a corporal who was ati
ttheir camp and who said, T saw them encourage the soldiers to kill these
{Belgians. The man was never there. He was never at that camp. His story
is completely fabricated. But the prosecution gave us disclosure on a CD-}
{Rom which they never read, but which we did. In that CD-Rom is the |
lentire UN Force Report on the death of those soldiers, and in that Report !
hey speak to UN Military observers who were based at that camp, saw
ithe Belgians arrive and saw them being attacked. The UN Military
{observers and some Ghanaian UN soldiers who were there state that f
when mutinous soldiers who thought the Belgians shot down the plane - §
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. s .rem ent,_ attacked these soldiers, all the senior !
jotuicers at that military base tried to stop that attack. They came and tried!
{Li?g;l:ﬁ;:;en ﬁ'ofr? killing these Belgians. The soldiers turned their
Es hands inf wn otlicers and forc_ed them to back off. So, the UN has in;
nts hands information from UN Officers — oneis a captain — which 1
jcompletely exonerate these soldiers from the crime for which they are
theld now for five years in prison. They will never bring those soldiers,
jthose UN soldiers to testify. They will never alert the judges to the fact
{that these men have a complete defense. They lay these charges knowing |
‘:'hat they are not guilty of them and they have to lay that charge because |
iif they don’t, the entire thesis that there was a plan to commit genocide |
ffalls apart. If the Hutu government didn’t want to kill Belgians that |
'means that they did not want to drive the Belgians out. If they didn’t
{want to drive the Belgians out, the UN Forces didn’t have to go and
{therefore they couldn’t have planned to commit genocide. So they
jcontinue this absurd logic of going after charges they know not to be truei
fin order to —in the eyes of the public — condemn this whole government. |
IWe gave the judges the statements by the UN soldiers who were at that
{camp and saw what really happened. The judges looked at it and then ]
fjust thrust it aside, so it wasn’t relevant. So you ask yourself, can these
men get a fair trial - no. Can President Milosevic get a fair trial if he is
mot allowed to present what really happened in the Balkans in the 90s? |
INo. Can the world ever know if he is guilty or if he is not guilty if he is 1
ot allowed to discuss history; what really happened. Can these men in '
wanda do that if they are not allowed to discuss what really happened? :
d the answer is - no. And to show you how — as Professor Bernardini |
{said, it is political violence — how serious this is, there is now a move by |
{the Rwandan tribunal to send these prisoners for trial to their enemies in
{Rwanda, the RPF regime and to make them serve their sentences in
IRwanda. It'll be akin to handing over President Milosevic to the KLA, to
thand him directly over to Agim Ceku. That’s what they want to do. The
JUN says it's neutral, but in fact it is now planning to deliver these men |
lover to their enemies in Rwanda, this military dictatorship. Professor  {
{Philip Reyntjens who is a very famous man in the university in Antwerp 1
fand who is an expert on the Great Lakes region in Africa and was a '
Yorosecution witness for many years wrote a letter just one month ago
Isaying, as with witnesses at the ICTY, he is now refusing to cooperate
fwith the ICTR anymore because of its policy of selective prosecution.

{And so, in fact they can’t have fair trials, and therefore he is withdrawing;
this services with them. He has stated that if they are sent back to 1
Rwanda, they will be dead within one year. Every one of these prisoners
fwill be dead. Because they are the entire former regime and they
frepresent the intellectual class of Hutus in Rwanda. So the UN which
isays it's neutral, is using this tribunal to not only demonize and condemn |
ithis former leadership and allow the United States and Britain to control i
{Central Africa through this proxy regime in Rwanda, they are going !
Yurther than that and further than the ICTY. They are now going to hand }
Ythese men over to the invading army which attacked them in the first ?
inlace. And you can imagine what you would feel if you found out today,
jthat they're going to hand over Milosevic, if he is convicted, they are _ §
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A plain — the horror of what's really going on. The:
jprisoners know they are condemned. They are intelligent men and '
omen. They wrote a long letter to the Secretary General and the !
iISecunty Council complaining about them being sent back to their death |
{n Rwanda — if I can find the passage, but I can't — but there is a, it'sa |
';Iong letter I'd to read to you, I have it up here, you can read it, I can't find
fit now but it doesn’t matter — but they are basically saying that if these
ftribunals were just tribunals, then the UN tribunal would not want to !
Isend them to Rwanda, they would send them to places where they've
lalready agreed to be sent which is France, Mali, Italy. But now they want.
lto send them back to Rwanda. So the only thing 1 can say is that most of |
jus who have done trials wonder why we are there, because in one way
fwe make the tribunal look legitimate by being there so that they can say, !
ithey have defense counsel. The prisoners asked us to stay, despite that
lethical problem and said to us that may be true but on the other hand, if
fwe don’t have you people here, the world will never know the true story
lof what happened in Rwanda, will never know what we really did. And |
four only hope is to have you and hope to get some truth out, so we ask |
lyou to stay. So we have. But it’s very difficult and it doesn’t sit easy with

kthe conscience to sit there and take part in trials which we know are
Yunfair and cannot possibly be fair.
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¥Courts try cases but cases also try courts. ... You must put no man on
krial before anything that is called a court . under the forms of judicial }
Jproceedings if you are not willing to see him freed if not proven guilty

h --11£l]

IThe famous dictum of Supreme Court Justice Robert H. Jackson, U.S.
{Chief Prosecutor at Niinberg, made in April 1945 in connection with the
INiirnberg Tribunal, expresses the basic challenge faced by any ad hoc |
Icourt, whether established by the victor(s) after a war or in the context of!
fan unequal power constellation resulting from or related to actual armed

sconflict. The concerns about fairness and :mpamallty, expressed in 1045,

fare highly relevant for the evaluation of the ongoing ad hoc tribunals for |
{Yugoslavia and Rwanda, established by resolutions of the Security = |




{Council. Spectacular cases such as that of Slobodan Milosevic before the |
Yugoslavia Tribunal in The Hague have demonstrated the predicament |
jof universal jurisdiction, when exercised in the context of military
jconflicts and political disputes, to a wider international public.
ilnternational criminal justice faces nearly insurmountable difficulties
twhen it has to be practiced under conditions in which power politics — in }
ithe form of the national interests of the most powertul members of the
1Security Council — determines not only the setting up of a tribunal, but,
{t least indirectly, the conduct of the proceedings. We shall deal here
{with the Yugoslavia Tribunal as an exemplary case. Its political-legal
icharacteristics and problems are also indicative of the problems of the
{Security Council tribunal for Rwanda.

1
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1
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{The author has highlighted the political-legal dilemma of such ad hoc
fbodies in the 1999 Memorandum on the Indictment of the President of
Ythe Federal Republic of Yugosiavia, the President of the Republic of
Serbia end Other Officials of Yugoslavia by the International War ;
(Crimes Tribunal for the I'orner Yugoslavia, which is reprinted in the |
jannex below. We shall deal here only with some of the basic questions of}

flegitimacy and procedure. ]
| ]

{The Infernational 1ribunal for the Prosecution of Persons Responsible
Yor Serious Violations of International Humanitarian Law Committed in
Ithe Territory of the Former Yugoslavia since 1991 (ICTY)[2] was
Jestablished by Security Council resolution 827 on 25 May 1993. The
resolution was adopted on the basis of Chapter VII of the UN Charter,
fwhich implies that it is binding upon all UN member states. The Chapter §
{VI11 aspect of the resolution essentially guarantees the authority of the
Jcourt[3] — though it does not provide legitimacy of its jurisdiction. The
IStatute of the Tribunal was amended by Security Council resolutions
{1166, adopted on 13 May 1998, and 1329, adopted on 30 November
12000,

i

{ln its actual version, the Statute cannot ensure the independent .
inctioning of the Tribunal. It falls short of meeting even the basic
frequirements of the separation of powers. This can be explained by the
{fact that the interests of some of the Security Council’s permanent
‘members substantially influenced the drafting of the Statute. One of the
ldecisive weaknesses, in this regard, are the provisions for the
{appointment of the functionaries of the Tribunal.

.i
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{The procedures for the appointment of the judges of the Tribunal (Art. 13;
{bis of the Statute) leave room for international power politics. Permanent §
udges are first proposed (nominated) by UN member states and non- !
‘member states maintaining permanent observer missions at the UN,
whereby each state may nominate up to two candidates. Out of these
{nominations, the Security Council establishes a list of at least 28 and at
ymost 42 candidates, “taking due account of the adequate representation
{of the principal legal systems of the world” (Art. 13 bis [1] [c]).[4] In a
Yurther step, the General Assembly of the United Nations elects 14
ipermanent and - on the basis of an identical procedure outlined in Art.
{13 ter — 27 ad litem judges by absolute majority. According to Art. 13 fer|




’r(_) ad litem ]udges are appomted by the Secretary-General of the Umted
{Nations, upon request of the President of the Tribunal, to serve in the
ivarious Trial Chambers of the Tribunal. The President of the
jlnternational Tribunal is elected by the permanent judges (Art. 14 [1]). 4
{He decides about the composition of the Trial and Appeal Chambers. |
IThe respective procedures in the Statute of the International Tribunal for §
IRwanda (Arts. 12 and 13), adopted as Annex to Security Council !
fresolution 955 (1994) on 8 November 1994, are almost identical.[5]

iIt is obvious, from the sequential order of the procedural steps leading to !
{the appointment of the judges, that the Security Council - the supreme
jexecutive organ of the United Nations — wields decisive power in this
{process. By virtue of the provision of Art. 13 bis 1 (c), the Council — and i
fin particular its permanent members — can prevent anyone from being
lelected. Because of the veto power enshrined in Art. 27 of the UN !
I{Charter, no one can be elected as judge of the International Tribunal if
‘his nomination is rejected by a permanent member. Candidales must not
jonly enjoy the confidence of the statutory majority of the Council
imembers (nine out of fifteen states), but also of all five permanent
imembers. It needs only basic common sense to realize that such selectlon
borocedures do not bode well for the independence and impartiality of the |
fudges. The screening procedures provide the guarantee that no one who :
{is not politically acceptable to a permanent member will ever be elected. |
iThe perfonnance of the British judge Robert May in the Milosevic trial i is)
l[a clear case in pomt Not only belongs judge May to one of the countries |

hat were parties in the war against the country of which the defendant 1
twas President at the time[6] — a fact of bias which in any national
jJurisdiction would be reason for exclusion —, he performed his duties as
jpresiding judge of the International Tribunal in the MiloSevi¢ trial in
such a way that he was perceived more as prosecutor — or political
finquisitor — than as independent judge.[7]

IThe procedure for the appointment of the prosecutor of the Tribunal is |
leven more directly under the control of the Security Council. According |
%o Art. 16 (4) of the Statute, the prosecutor is appointed by the Security |
{Council “on nomination by the Secretary-General” of the United |
INations. Because of the implications of the veto rule of Art. 27 of the UN,
{Charter,[8] this means unrestrained superpower control over the

lappointment; the procedure de facto excludes the possibility of a
Ipolitically independent person being chosen. The performance of
Yorosecutors Louise Arbour and Carla Del Ponte has been a vivid :
llustration of the intricate connection of the Tribunal with international
ibower politics. (The political character of the Tribunal is referred to in
imore detail in the author’s Memorandum reprinted in the annex below.) §
{The Tribunal’s prosecutor, directly appointed by the Security Council
land — almost unavoidably — “screened” in regard to the national interests |
bof the Council’s permanent members, enjoys full powers and quasi-

findependence under the Statute. According to Art. 18 (1) he/she shall
iinitiate investigations ex officio — a formal independence which, in view |
fof the appointment procedure, is not really “risky” for the Council’s i
fpermanent members. Under Art. 15 (3) of the Statute of the International |




{Tribunal for Rwanda, the prosecutor of the Yugoslavia Tribunal als 1
{Serves as prosecutor of the Rwanda Tribunal. The statutes of both ’
ltribunals contain identical formulations about the prosecutor’s :
independence: “The Prosecutor shall act independently as a separate
rorgan of the International Tribunal. He or she shall not seek or receive
linstructions from any Government or from any other source.”[9] The
factual prosecutorial practice, however, has proven the opposite to be
ftrue. In the case of the Yugoslavia Tribunal, the prosecution has, in
freality, acted as extended arm of the NATO alliance, initially
jcomplementing the military campaign in Yugoslavia (1999) and later
jfollowing up on the NATO-dominated policy of "pacification” for the
fregion of the former Yugoslavia. In our analysis, the Tribunal has so far
Inot been able to demonstrate that it acts as an organ of universal
jurisdiction. In regard to the impact of power politics, similar problems
jre evident in the setup and proceedings of the International Criminal
{Iribunal for Rwanda.[10]

L A R Nt AR et it Rt e aar s e

{The basic flaw in the setup of both ad hoc tribunals consists in the fact :
ithat the supreme executive organ of the United Nations, the Security f
{Council, establishes a court and promulgates an elaborate statute for suchi
fa court by virtue of a resolution adopted under Chapter V1T of the ‘
{Charter. Resolutions under Chapter VII are legally binding upon all
imember states and may be enforced by “all necessary means,” including
jthe use of armed force (Art. 42 of the UN Charter). However, those
powers are entrusted to the Council to carry out its responsibility “to
imaintain or restore international peace and security” (Art. 39). Thus, in
fereating international criminal courts, the Security Council supposedly
{acts on the basis of its mandate to maintain or restore peace and security
{(sic!). The question of personal criminal responsibility is dealt with as if
{it were a question of international peace and security. Undoubtedly, as
jpointed out by the ICTY s first President, Antonio Cassese, “justice is
lone of various means of achieving peace:”[11] but this possible — not
necessary — consequence of criminal proceedings does in no way entitle
ithe United Nations Security Council to act as creator of international
icourts. i

R St R R e g

s early as 1949, Judge Radhabinod Pal, the Indian member of the
{Tokyo War Crimes Tribunal, in his landmark Judgment (dissenting )
fopinion) emphasized that the provisions of Chapter VII of the Security |
YCouncil cannot be applied for action against individuals. He stated that
IChapter VII “provides for ‘action with respect to threats to the peace,
ibreaches of the peace, and acts of aggression’. The provisions of this
i{chapter do not contemplate any steps against individuals. It may safely
{be asserted that the coercive actions envisaged by chapter V11 would not |
fbe invoked individually against those who might be responsible for the )
Yunctioning of the offending collective entity.”[12] :
|

Mn our analysis, the Security Council’s acting as creator of judicial
dinstitutions is a classical case of a decision ulfra vires, of an arrogation ofi
{powers the Council does not possess under the Charter. Questions of \
{personal criminal responsibility can in no way be construed as being |
fmatters of international peace and security. According to the provisions_}




fof the UN Charter, the latter relate to states, not individuals. In the
jcontext of the respective Security Council resolutions, criminal courts are’
[rather artificially — and arbitrarily, for that matter — seen as part of non-
jarmed enforcement measures under Chapter VII,

yThis interpretation is much more in line with the justification of the
fpractice of victors' justice after the two world wars than with modern |
;international law. In the debate on the legitimacy of the Tokyo War '
iCrimes Tribunal, for instance, reference was made to the provisions of
JArt. 43 of the Fourth Hague Convention of 1907: “The authority of the
{legitimate power having in fact passed into the hands of the occupant, the,
patter shall take all the measures in his power 1o restore, and ensure, as .
{far as possible, public order and safety, while respecting, unless
fabsolutely prevented, the laws in force in the country.”’[13] In a way
{similar to the present argument in favour of acts of criminal prosecution
being part of the Security Council’s measures to restore peace and
jsecurity under Art. 39 of the UN Charter, it was argued that the setting
up of a criminal tribunal by the victorious nations after a war was part of ;
{their right — and duty — to restore “public order and safety” according to
JArt. 43 of the Hague Convention of 1907. :

_fln the case of the ad hoc tribunals, the Security Council not only acts as
fereator of a court — as a kind of supreme judicial authority, arrogating to
litself powers it does not possess under the Charter; the Council directly
{determines the procedures for the setting up of the respective court and,
ithus, indirectly interferes into the functioning of the court. The Council — |
tthrough its right to establish a list of candidates — exercises decisive F
fcontrol over the appointment of judges and directly appoints the '
jprosecutor. The respective resolutions of the Security Council, setting up §
ithe two ad hoc tribunals on Yugoslavia and Rwanda, have constituted a
jdouble interference of (international) executive power into the affairs of |
ithe judiciary in the sense described above. Furthermore, the power of the |
ISecretary-General of the United Nations — under Art. 13 rer (2) of the 1
IStatute of the Yugoslavia Tribunal — to appoint ad litem judges to serve
fin Trial Chambers constitutes another interference of executive power ]
jinto the independent functioning of a court.
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{These statutory realities make the rather undeveloped and rudimentary
jstate of international criminal law when exercised by such ad hoc courts |
(drastically obvious. Even the most rudimentary elements of the rule of |
flaw are lacking in such tribunals. The separation of powers is virtually
Inon-existent; international criminal justice is being practiced as part of |
power politics.[14] Through these tribunals the administration of justice !
lis undertaken on an openly discriminatory basis: the decision for which
jcountries international criminal tribunals are being created — and, by \
fimplication, the officials of which countries are eo ipso spared the !
Iscrutiny of their behavior in procedures of criminal law — as well as the
Ydecision which officials or members of which groups in the respective
icountry are prosecuted depends on the actual constellation of political
dinterests in the Security Council,

the context of the ICTY, the principle of impartiality has been
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linternational power balance after the end of the Cold War, the Western ‘
jcountries that were involved in military actions on the territory of the
fiormer Yugoslavia were, in 1993, able to induce a resolution in the
{Security Council providing for the establishment of a court with the i
Imandate to judge the actions of those countries’ adversaries. The i
fcircumstances of the creation of this court resemble very much the !
jvictors’ justice of the post-World War IT tribunals. The driving force
Ibehind the creation of the Tribunal were the NATO countries, first and
jroremost the United States. Those countries exercised decisive influence |
jover the setup, financing and operation of the Tribunal, and still continue
fto do so. The discrediting of the idea of international criminal justice has |
een an almost unavoidable consequence of the political circumstances
Junder which the Tribunal was created and continues to operate.

1

{Through its participation in the selection of judges and by virtue of its |}
jpower to appoint the prosecutor, the Council exercises an indirect j
{influence on the conduct of the court’s affairs. Thus, individuals may be |
findicted according to criteria of political convenience, not of universal 1
fustice. In the case of the Yugoslavia tribunal, no formal investigation or §
Iprosecution was ever initiated of officials of NATO countries (in spite of ]
{the many well documented cases of serious violations of international
{umanitarian law in the course of the NATO air campaign in Yugoslavia;
fn 1999).[15] It is mainly members of the defeated Serbian leadership
i(from Bosnia and Yugoslavia) who were indicted and/or brought before

Jthe court in The Hague — a fact which is widely known at least in Europe 3
F

What is less known is that in the case of the Rwanda Tribunal in Arusha 1
{(Tanzania) virtually all those indicted are members of the ethnic Hutu  }
jcommunity. Apart from one European who cooperated with members of
{the Hutu tribe in the genocide of 1994, only Hutus have been indicted i
joefore the ICTR. This amounts to selective justice on an enormous scale. |
it is well documented that not only Hutus have committed genocidal '
lcrimes against members of the Tutsi community, but that the Tutsi- !
‘dominated Rwandan Patriotic Iront (RPF) also killed thousands of ]
Jcivilians.[16] The RPF is a former rebel army that overthrew the Hutu-
fled government which was mainly responsible for the 1994 genocide.
{The former rebel commander, Paul Kagame, is currently the President of )
{Rwanda. If the crimes committed by those presently in power “cannot be )
finvestigated by the Tribunal,” suggested South African researchers !
{Gerhard Erasmus and Nadine Fourie, “the danger of ‘selective justice’
Iposes a serious obstacle to reconciliation and reconstruction.”[17] Up to
ithe present moment, the Security Council has not used its coercive
{powers to make sure that all the crimes enumerated in the Statute of the
finternational Tribunal for Rwanda as falling under the Tribunal’s !
furisdiction — and not only the crime of genocide — are prosecuted on an !
fequilable basis in regard to suspects from bofh ethnic communities :
ithout distinction.[18] The reasons for this lack of commitment to the
iprinciples of universal and non-selective jurisdiction are obviously
fpolitical and stem from the national interests of certain permanent i
tmembers of the Security Council. |




iSec.urity Council are seen as the only acceptable form of the exercise of 4
niversal jurisdiction by all advocates of great power politics —and in
fparticular by those who participated themselves in the conduct of their !
lcountries' foreign politics. Henry Kissinger, for instance, suggests — in an’
jrticle apparently written pro domo — that (a) the Security Council (sic!) !
jshould set up a “Human Rights Commission” or special sub-committee |
{to document international crimes; (b) the Council should consider to 1
festablish an ad hoc tribunal if the conditions for criminal prosecution on :
fthe national level are not acceptable in terms of genuine judicial |
jproceedings; (c) the procedures for such tribunals and the scope of
{prosecution should be precisely defined by the Security Council.[19]
{Essentially, his proposals are meant to /e international criminal justice
{oy making its exercise compatible with U.S. national interests. The ;
funspoken expectation in Kissinger’s treatise on what he calls the
{*pittalls” of universal jurisdiction is that criminal law on the internationall
llevel should be practiced in such a way that incumbent as well as former
nited States officials - including himself — can never be brought to
Jjustice before an international court. This can only be ensured in a
{Security Council framework where the veto power offers protection —
tindeed virtual immunity — for officials of the five permanent members,
fincluding the United States.

in his evaluation of contemporary efforts towards a system of universal
jurisdiction, Benjamin B. Ferencz, former U.S. prosecutor at the
INtirnberg Tribunal, points to the veto power as the decisive factor
ipreventing the establishment of a genuinely independent and impartial |
firibunal: “As long as the Permanent Members of the Security Council ~ {
thave a right of veto, it is unlikely that agreement can be reached on |
fcreating an international tribunal to prosecute crimes that might be
falleged against the leaders of Permanent Member states.”[20] The
{privileged statutory position of the permanent members of the Security
{Council also explains why the United States totally rejects the
jjurisdiction of the International Criminal Court while it has supported, at
fthe same time, the role of the Security Council as creator of ad hoc ]
%tribunals. !

R o T L S s S

IFerencz further emphasizes the lack of legal consistency and credibility
Jof ad hoc tribunals created by the Security Council. Referring to the
Inewly assumed role of the Security Council as creator of courts of law he|
said: “Yet the Council was not a judicial but a political body some of |
fwhose members, indeed the most capable of committing aggression, held {
fa veto power. How could the veto power and the prosecutorial role of the
ISecurity Council be reconciled with a fair and impartial trial?”[21] These!
ldoubts raised by one of the leading advocates of post-World War II
Juniversal jurisdiction and supporter of the International Criminal Court
junderline the basic legitimacy problem of any such judicial undertaking
fin the power-dominated framework of the Security Council. 5
]
{The practice of ad hoc tribunals — whether set up by a military alliance or}
fthe Security Council — has never been in conformity with Kelsen's |




Imaxim, referred to earlier, of "peace through law"[22] (or "peace through!
Justice"). The tribunals have even proven counterproductive in that '
fregard. In real terms, the creators of such courts have often tended to use |
gudicial proceedings for the purpose of setting political scores. This is
fevidenced in the practice of selective prosecution in regard to the
ationality of the suspects and in a further discrimination as to which
individuals from which political or ethnic groups are to be prosecuted.

i
1
1
{The handling of cases — and particularly the dismissal of cases — by the |}
Trespective prosecutor of the ICTY is a clear case in point. Ms. Arbour
jand, so far, also Ms. Del Ponte have more acted like political officials — :
{or public inquisitors - than as protagonists of an independent tribunal. In ]
{many prosecutorial decisions the prosecutors have not proven their i
lcommitment to the universal application of the norms of criminal law, |
fbut documented their loyalty vis-a-vis the most influential permanent |
imembers of the Security Council. The political bias of their prosecutorial
{decisions is directly related to the Security Council's control over the
{appointment of the Prosecutor. No one could have been chosen for this
ppolitically sensitive position who was not acceptable to the permanent
embers.

{Furthermore, because of the creation of the tribunal by the Security
{Council — a political body — on the basis of Art. 39 of the UN Charter,
ithe ICTY has been described as closely linked with the “political process '
{for the restoration of peace in Yugoslavia”[23] whereby “its very '
uration may depend on the prevailing political situation.”[24] In his |
lcomprehensive analysis of the Yugoslavia Tribunal, Hazel Fox :
Idiagnosed a “politicized process substituted for trial by a criminal
fcourt”[25] and stated that the “politicization of the function of the
{Tribunal must undermine its impartial judicial status.”[26]

{[deally, the International Criminal Court should, in future, take over all
fsuch cases as are presently being handled by the Yugoslavia and Rwanda,
jtribunals and should finally make ad hoc tribunals of the Security f
ouncil unnecessary. This view was also expressed by the first President }
lof the Yugoslavia Tribunal, Professor Antonio Cassese: “... justice
jcannot be selective, the present ad hoc Tribunals should soon be replaced!
by a Permanent Criminal Court with general jurisdiction.”[27]

ccording to his analysis, international criminal justice must be “truly
linternational, truly impartial and truly fair justice.”[28] However,
fbecause of the provisions of Art. 11 of the Rome Statute, the ICC —
funlike the two ad hoc tribunals — does not have retroactive jurisdiction —
jwhich means that the two tribunals cannot simply be phased out and
fintegrated into the ICC. It is noteworthy that the Yugoslavia as well as
Iithe Rwanda tribunal Aave retroactive jurisdiction,[29] which means that,
fas regards jurisdiction ratione temporis, different legal standards are
Ibeing applied in the statutes created by the Security Council on the one
thand and in the Statute of the ICC on the other. Tn general, the legal
istandards of the Rome Statute are much higher — and more elaborate —

: those of the two tribunals.
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umerous analyses have been published and a lot of material has been




fmade available documenting the lack of impartiality and the political -
jnature particularly of the Yugoslavia Tribunal. (The author summarized !
jus concerns in the LP.O. Memorandum of 27 May 1999 addressed to the!
{United Nations Organization.) One of the most revealing documents is
:the transcript of a joint press conference by then U.S. Secretary of State, ;
{Madeleine Albright, and then Prosecutor of the ICTY, Justice Louise 1
{Arbour, in Washington, DC on 30 April 1999. At the height of the :
INATO “air campaign” in Yugoslavia, Justice Arbour, a citizen of
[Canada, had visited Western capitals for consultations in her capacity as .
{Prosecutor of the Yugoslavia Tribunal.[30] It is worthy to note that, at
ithe time, she visited London, Washington, Paris, and Bonn, but not
{Moscow or Beijing, In view of her independent status according to Art.
116 (2) of the Tribunal’s Statute, it is legitimate to ask what Ms. Arbour
factually had to consult about. The Prosecutor is supposed “to act
{independently as a separate organ of the International Tribunal.” The
{Article states unambiguously: “He or she shall not seek or receive
finstructions from any Government or from any other source.”

{The answers given in the course of the press conference conveyed quite a;
idifferent impression. When asked whether they did discuss an indictment !
Jof Slobodan Milosevi¢, then President of the Federal Republic of

IYugoslavia, Madeleine Albright replied:

£“Well, obviously, the question of what is going to happen to Mr. ?
Milosevic is a subject that is very much on our minds, and Justice Arbour;
fknows what we have said both publicly and privately; that she and the §
{Tribunal need to follow out the trail of evidence to its conclusion. We, as i
I said, are supportive of her efforts ...”[31] :

d Prosecutor Arbour added:

FWe are here, and elsewhere, to ensure that we get the assistance to
‘move the cases forward in that direction. Whether it points to any
Jparticular individual, I think the law is very clear: there is no immunity
{before our Tribunal for heads of state.”[32]

1A few weeks later, at the height of the NATO campaign in Yugoslavia,
{Ms. Arbour issued the indictment against President MiloSevi¢ and other |
embers of the Yugoslav and Serbian leaderships. Secretary Albright |
Imay have inadvertently revealed too much when she hinted at what Ms. !
Albright was told — “publicly and privately” — what she would “need to

ffollow.”

{Even more revealing is an answer given by NATO Spokesman Jamie
{Shea to a question over the actual jurisdiction of Justice Arbour as “chief}
jprosecutor” of the ICTY. To Ms. Arbour’s credit it must be said that, in a
Ispeech delivered at the launch of the International Criminal Court :
ICoalition’s global ratification campaign, she had claimed that the NATO
Icountries are under the jurisdiction of her court; she had explained quite |
lenthusiastically that the ICTY, in regard to the NATO military '
{operations in Yugoslavia in 1999, is “a pre-existing International .
(Tribunal, ... whose reach is unqualified by nationality, whose '3
finvestigations are triggered at the sole discretion of the Prosecutor and




iwho has primacy over national courts.”[33] Answermg the :QLiESﬁO-I-‘]m | !
hfzt'hfar NATO recognizes Prosecutor Arbour’s jurisdiction over their
[ctivities, Jamie Shea made a rather cynical statement which leaves no

jroom for illusions about the possible independence of the ICTY and its
rosecutor;

é
]
{*.. T'think we have to distinguish between the theoretical and the
fpractical. | believe that when Justice Arbour starts her investigation, she ;
ill because we will allow her to. It’s not Milosevic that has allowed ;
Justice Arbour her visa to go to Kosovo to carry out her investigations. If
{er court, as we want, is to be allowed access, it will be because of ]
ATO so NATO is the friend of the Tribunal, NATO are the people who;
thave been detaining indicted war criminals for the Tribunal in :
iBosnia.”[34]

{This blunt statement — made a few days before Ms. Arbour announced
fthe indictment of President Milogevié — is not only an extreme
fhumiliation of the supposedly independent “Chief Prosecutor,” it says
more about the bearing of power politics on international criminal
{proceedings than many theoretical treatises. The statement has done 1
faway, once and for all, with the naive assumptions, harboured by some
tidealists, about impartiality and due process in the context of a court that
Ye facto operates on the basis of military power. Unintentionally and ?
because he was surprised by a sharp question, Mr. Shea has revealed ;'
ore about the real nature of the Security Council’s ad hoc tribunals than,
jthe official documents of the United Nations ever could. i
{The independence of the ICTY Prosecutor’s role has been compromised :
tever since. The performance of Ms. Del Ponte, Ms. Arbour’s successor |
fas “chief prosecutor,” has still strengthened the appearance of the '
Yugoslavia Tribunal as a political court in which the decisions on
lindictments are determined by the interests of those Security Council
jmember states that have initiated the Tribunal and where the Prosecutor, |
faccordingly, interprets her duties in a political manner. This became
tagain obvious in Ms. Del Ponte’s address to the Security Council in New
IYork on 29 October 2002, where she reported on the difficulties she
Jencountered in obtaining evidence and securing the appearance of
Iprosecution witnesses, and where she briefed the Council on the
{obstacles to the handing-over of indictees to the Yugoslavia and Rwanda |
jtribunals. Apparently in order to convince the Security Council to take |
laction on these issues, Ms. Del Ponte tried to assume the role of political |
nalyst or commentator, something which is not compatible with the '
Istrictly judicial function of a criminal prosecutor. In her address to the
{Council she said: “Mr. Chairman it is obvious to me, as an interested
{observer of the political and security situation in the Balkans and in the
{Great Lakes Region, that there is an enormous danger in allowing the )
frule of law to be undermined. ... Impunity fosters political intrigue, !
Ibrofiteering and corruption, widespread criminality, and a culture of
tviolence and terror.”[35] By presenting herself — in an official
lappearance before the Security Council — as “interested observer” of the |
{political situation, Ms. Del Ponte arrogated to herself a quasi-political |
frole, apparently trying to influence the Security Council in issues of |
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finternational peace and security. According to Art. 39 of the UN Charter. |
Ithe determination of threats to the peace is at the discretion of the '
ouncil. Because of the provisions of Chapter VII of the Charter, any
jsuch determination and any decision about related compulsory measures |
iis the responsibility of the Security Council alone, acting as supreme 1
lexecutive organ of the United Nations. In the exercise of her mandate as 1
jrrosecutor, Ms. Del Ponte has constantly obfuscated the border line 1
[between international politics and the area of criminal prosecution. In her’
jaddress to the Security Council, she may also have unintentionally
jrevealed the political pressure under which she acts, when she referred to
icalls for an expedient processing of indictments: “We cannot be asked to ;
fcomplete soon our indictments and trials of top leaders and, at the same
ftime, be told to be patient and not to rock the boat. This is an obvious

{contradiction.”[36] i
| 3

he political dimension of these ad hoc proceedings of criminal law has
{not only become obvious in the actions of the prosecution, but also of
findependent judges. In the case of the trial of former President
Milosevic, the political bias of the presiding judge Robert May has been f
twell documented through repeated live transmissions on television. Whati
thas become apparent to independent observers is that Mr. May '
jconducted the sessions more like a public inquisitor than as an !
independent judge. He acted as a kind of censor of the statements of the
jndicted former President MiloSevi¢ and intervened, at the same time, in |
isupport of prosecution witnesses. Altogether, very often he appeared i
iplaying the role of prosecutor. As Ian Johnson wrote in his report on the |
itrial, “[p]roceedings were taking a predictable course. It didn’t take much!
finsight to grasp the following: A) The witnesses told a well-rehearsed
istory. B) If the witnesses got into difficulties during the cross-
examination the Judge would intervene.”[37]

{The Tribunal’s “relaxed” rules of evidence further encourage the _
farbitrary conduct of proceedings by the judges.[38] The comments on the
ITribunal’s rules of evidence, contained in the Tribunal’s First Annual
iReport (28 July 1994), resemble very much the respective formulations
Jof the Niirnberg and Tokyo war crimes tribunals referred to earlier and
{reveal a certain arrogance and complacency on the part of those who
sshould be seriously concerned about the application of the highest
Ipossible legal standards. Because of the highly controversial matters
Ibefore the Tribunal, the overall aim should have been that of avoiding
fthe politicization of the proceedings. However, expediency seems to be
Jof greater importance than due process. The Annual Report openly
fadmits that, “as at Niirnberg and Tokyo, there are no technical rules for |
ithe admissibility of evidence.”[39] The Report further states: “This i
ITribunal does not need to shackle itself to restrictive rules which have
ldeveloped out of the ancient trial-by-jury system. There will be no jury
Isitting at the Tribunal, needing to be shielded from irrelevancies or given j
idance as to the weight of the evidence they have heard.”[40] 4

B T T A s v e A g e s

{In addition to the lack of impartiality, fairness and due process, the
flegitimacy of ad hoc tribunals is marred by the political selectivity |
Metermining their establishment. As it seems, there exists deliberate |




] onﬁ.lsmn between the levels ofjust!ce and p(}htlcs In one case, cnmmai
rosecution is presented as a means towards restoring peace and security,
n another case, that same avenue is portrayed as detrimental to that very |
jpurpose. Such duplicity is nearly unavoidable when matters of !
flntel national criminal justice are handled by a political body such as the g
{Security Council.

;In the light of the inconsistent practice of the Security Council, the apory :
fas to the basic rationale of universal jurisdiction remains. Is the proper
ideline for establishing international criminal tribunals that of “fiaf
ustitia, pereal mundus!” or “fial justitia ne pereat mundus”? One maxim
{is the negation of the other. The first principle emphasizes the need that
Jjustice be done irrespective of the political consequences; the second
;stresses the preservation — or restoration — of peace and stability as basm 1
fjustification for criminal justice. The affirmation of the validity and
ieventual application of either maxim may depend (a) on the specific
jpolitical circumstances in a given country and (b) on the constellation of ;
jnterests in the Security Council. In each specific case, history will
ffinally judge the method chosen by the “international community.” _
{According to the principles of the United Nations, the choice can only be
fin favour of the second maxim; but more than one initiative of universal
jurisdiction since the beginning of the 20th century seems to have :1
[pointed into the direction of the first principle. This state of affairs is
yrather unsatisfactory in philosophical terms. It reveals the rudimentary |
istate of international law — and of our thinking about international law.

3
E
]
i
]

By establishing ad hoc tribunals in certain cases and not establishing
tsuch courts in other similar cases, the Security Council has introduced an
lelement of arbitrariness and legal anarchy into the system of internationall
Irelations. The Council may have further discredited the principle of ]
juniversal jurisdiction by trying to exercise a kind of — albeit indirect —
jpolitical control over the ad hoc tribunals established through resolutions ;
under Chapter VII. Since the end of the Cold War, the Security Council 1
thas dealt with issues of international criminal law in the context of power
ipolitics; this is documented in the Council’s handling of the Lockerbie |
Jjcase (having brought about the establishment of a special court in the
fframework of a national jurisdiction) as well as in the Council’s

{'judicial" action — or non-action respectively — in major national or [
finternational armed conflicts such as those in Rwanda, Cambodia, Sierra |
ILeone, or the former Yugoslavia. Thus, the Council has done a disservice}
Ito the international rule of law. -

'When acting as self-appointed guarantor of justice, indeed as creator of
linternational criminal courts, the Security Council has made the
legitimacy problems of international criminal justice even worse. Ad hoc
yurisdiction in the framework of the permanent members’ national ]
finterests — i.e. of old-fashioned power politics — will not advance the
‘standards of international law enforcement. In such a framework it will
inot be possible to ensure the independence of the courts and to guarantee :
{the impartiality of criminal proceedings. To the contrary: through the by
now well established practice of creating courts of law through Chapter |
V1 resolutions, the Council restrains the exercise of universal |




;]UrISdIGtIOI'l - accordmg to pol:tacal criteria mamly defined by its '
jpermanent members — and thereby wndermines the universal mission and | ‘

jauthority of the International Criminal Court, now in its incipient stage.
IANNEX

0]

MEMORANDUM
[ on the Indictment of the President of the Federal Republic of
! Yugoslavia, the President of the Republic of Serbia and Other
Officials of Yugoslavia by the "International Tribunal for the
Prosecution of Persons Responsible for Serious Violations of
{ International Humanitarian Law Committed in the Territory of lhe
: Former Yugoslavia since 1991"

e B T g s -

i

{  The International Progress Organization would like to refer (o its 1
{ statements of 7 April and 23 April 1999 outlining the grave breaches of 1
Ithe United Nations Charter and of the rules of international humanitarian
! law through the undeclared war against the Federal Republic of ?
1 Yugoslavia. The International Progress Organization hereby presents the
following legal observations on today's "indictment" by the
"International Criminal Tribunal": ;

il The "indictment" issued by the "Chief Prosecutor" of the 50~ca]led;
I"International Criminal Tribunal for the Former Yugoslavia” is legally
linvalid because this "Tribunal” has no jurisdiction whatsoever in the
present or any other case.

12 The "Tribunal" derives its raison d'étre exc!uswe]y from Securlty
{Council resolution 827, adopted at the Council's 3217™ meeting on 25
May 1993. In this resolution, establishing the so-called "International
iCriminal Tribunal," the Security Council states that it acts "under
IChapter VII of the Charter of the United Nations."

3. When adopting the above resolution, the Security Council acted |
Yultra vires. According to the provisions of the U.N. Charter, the Council |
has no competence whatsoever in judicial matters. The provisions of
{Chapter VII determine the Council's competence in matters of

{international security but not in matters of criminal justice or other i
jjudicial matters. The sole authority in international judicial matters rests |
twith the International Court of Justice. 4

! The "determination," in the preamble of Security Council

fresolution 827, paragraph four, that the "widespread and flagrant

Iviolations of international humanitarian law" on the territory of the !
former Yugoslavia "constitute a threat to international peace and b
gsecurity" does not provide a sound legal basis for the Security Council  §
facting as a surrogate judicial authority or establishing an international |
kcourt with jurisdiction in this or any other case,

5. Itis regrettable that the institution of the Security Council, while




jagainst Yugoslavia in violation of international law, and while being !
[prevented, because of the veto power of countries conducting the present ]
{war, from restoring international peace and security in Yugoslavia, is
pow being used to take a so-called "judicial" action against the legitimate;
{Head of State and other high officials of the country under attack. |

16. Under the present circumstances, the move by the "Chief 1
{Prosecutor" of the so-called "Tribunal." Ms. Louise Arbour, can only be !
fconsidered of political nature. This interpretation is confirmed by today's
{statement of the President of the United States who declared that the
{ indictment" by the "Tribunal" can be seen as an endorsement of 4
INATO's campaign, 5

(. The purely political nature of the "indictment" and the lack of any §
{legal validity of this decision can further be seen from the fact that the |
{"President” of the so-called "Tribunal," Ms. Gabrielle Kirk McDonald 1
Y(United States of America), the "Chief Prosecutor,” Ms. Louise Arbour
{(Canada), and the investigating "judge" in the present case, Mr. David

yAnthony Hunt (Australia), are citizens either of NATO member countries]
wirectly responsible for the undeclared war against Yugoslavia orofa i
tcountry fully endorsing the NATO war. If the "Tribunal" would have
ftaken general legal standards of impartiality seriously, it would have :
been obliged to determine that there is a conflict of interest for "judges"
ffrom countries waging an undeclared war against Yugoslavia to sit on i
{such a panel initiating "judicial” action against the Head of State of the
icountry under attack. i

: The political nature of the "indictment" was further made obvious |
by the "Chief Prosecutor's" press statement earlier today in which she |
lexpressed her view that the "indicted" Head of State cannot be
‘considered a partner of any negotiations about a peaceful settlement of
ithe conflict. Such a statement makes a mockery of whatever legal
pstandards the so-called "Tribunal" claims to adhere to. By her statement, |
ithe "Chief Prosecutor" has tried to act as a surrogate politician and to
tinfluence political events in the interest of those NATO countries
Jpresently waging war against Yugoslavia.

!

When, in violation of the United Nations Charter, a self-appointed
oup of states claiming to act on behalf of international peace and
jhuman rights, wages an all-out war against a sovereign member state of |
{the United Nations and deliberately destroys the civilian infrastructure of
fthat country with impunity, the present move by functionaries of the so- :
fcalled "Tribunal" to declare the legitimate leaders of the country under
fattack as criminals, can only be seen as an act to hamper the international
icommunity's efforts to settle the conflict in Yugoslavia by peaceful i
imeans. This move undermines all efforts to settle the conflict within the §
iframework of the United Nations and only prolongs the suffering of the
tpeople of Yugoslavia including the Kosovar Albanians.

;10. It would be fitting that the so-called "Tribunal"- if it wants, at least,
fto prove its credibility in terms of basic moral standards, in spite of its




Ylegal incompetence as explained above — should also turn its attention to |
Ithe practices applied by the NATO coalition in its undeclared war against}
[the people of Yugoslavia (including the province of Kosovo). The
{provisions of Article 3 of the so-called "Tribunal" identify, among
pothers, the following practices as "violations of the laws or customs of
twar": (a) "employment of poisonous weapons or other weapons i
fcalculated to cause unnecessary suftering;" (c) "attack, or bombardment, 1
by whatever means, of undefended towns, villages, dwellings, or |
[puildings;" etc. NATO's use of depleted uranium missiles and of cluster |
jpombs, NATO's attacks on villages, civilian buses etc. fall clearly within
{the definition of "violations of the laws or customs of war" as given in |
ithe Statute of that very "Tribunal" not to speak of the numerous grave
fbreaches of the Geneva Conventions of 1949 committed by the NATO |
ialliance, for which the "Tribunal" also claims to be competent according !
{lo Article 2 of its Statute. As long as the "Tribunal" does not take action
{against those NATO politicians and military officers responsible for
fthese grave breaches of international humanitarian law, the "Tribunal”
lcan only be considered as one more futile exercise in the political use of 1
Yudicial procedures within the framework of a "policy of double
standards" which seems to be the essence of power politics in NATO's

;"New World Order."

{l1. A dangerous precedent is being created by this new use of judicial
pprocedures for the purposes of power politics. The separation of powers, |
_Ene of the basic requirements of the rule of law, is being completely ]
neglected when a purely political organ of the United Nations, the 1
{Security Council, arrogates to itself judicial powers by establishing an !
{'International Criminal Tribunal," and when the functionaries of this
{ Tribunal” act as surrogate politicians effectively hindering a political
tsettlement of an international armed conflict. The sole responsibility for |
mwhichever judicial matters in international affairs rests with the i
linternational Court of Justice. It is this institution alone that decides on l
ithe legal questions related to aggression by one state or a coalition of |
istates against another state, and that decides on issues of international
lhumanitarian law.

{12. Because of the regrettable paralysis of the Security Council, the |
imember states of the United Nations as represented in the General
JIAssembly should take immediate action on the basis of the "Uniting for |
IPeace Resolution” (res. 377 A [V] of the General Assembly) in orderto !
Iprevent a further dangerous deterioration of the situation in Yugoslavia.
hen otherwise invalid legal procedures are being used to prevent a just ;
{political settlement and when the ongoing large-scale bombing of i
{Yugoslavia causes an ecological disaster rendering large areas
funinhabitable, urgent action is required by the international community. |
IIf this new form of self-righteous power politics is not being checked, |
Isimilar action may be taken in the time to come against other sovereign
Jcountries and their leadership. In this case, the "rule of force" will
weplace whatever remains of the "rule of law" in international relations.
{International anarchy will be the inevitable result. All political leaders |
fand people of good will should unite against this most serious threat to )




!: intermational order sines the end of the Cold War

: aracas, 27 May 1999

;Dr. Hans Kéchler
President -

International Progress Organization (1T)
INTERNATIONAL PROGRESS ORGANIZATION

News Release

\ Extradition of former Yugoslav President MiloSevi¢: :
| Violation of international law and of the Constitution of the Federal |
f Republic of Yugoslavia
H ) . !
i Vienna, 1 July 2001/P/RE/17210c-is |

n an exclusive interview for the German daily Junge Welt (Berlin), the
{President of the International Progress Organization, Professor Hans

Kochler, strongly condemned the extradition of former Yugoslay ,
IPresident Slobodan MiloSevié to the so-called "International War Crimes !
{Tribunal” in The Hague.

!
{Professor Kochler described the extradition — which was carried out
{without the knowledge of the President of Yugoslavia and against an ;
fexpress order of the Constitutional Court of Yugoslavia — as an act of
fpiracy committed by NATO forces (in collusion with the administration 1
lof Mr. Zoran Djindji¢) via the NATO airbase at Tuzla.

By this action, Mr. Djindji¢ has put himself and his administration not |
lonly outside the Constitution of the Federal Republic of Yugoslavia; by |
selling” the former Head of State on the eve of the so-called “donors

nference” for Yugoslavia he has set an unprecedented act of i
thumiliation of an entire nation. Whether he has committed an act of high
ttreason will have to be judged by the competent authorities of the Federall
Republic of Yugoslavia. 1

IThe extradition of former President MiloSevié was not only illegal in
%terms of the Yugoslav Constitution — insofar as it occurred in violation of}
fa ruling of the Constitutional Court —, it was also illegal in terms of
iinternational law because of the violation of the sovereignty of the i
ederal Republic of Yugoslavia, Professor Kochler explained. The fact |
ithat the administration of Mr. Djindji¢ assisted in this de facto abduction |
Jof the former Head of State does not give it even the semblance of !




{legality. An administration that acts in violation of the country’s ,
[Constitution and delivers the former Head of State — or any citizen for |
ithat matter —, under conditions of economic blackmail, to a coalition of
{foreign governments (acting under the umbrella of a so-called

{ International War Crimes Tribunal”) cannot claim constitutional
flegitimacy for any of its further actions, Professor Kéchler explained. |

;The President of the 1.P.O. referred to his earlier Memorandum of 27
{May 1999 concerning the illegal indictment of President Miloevié by
Ithe so-called "International War Crimes Tribunal” in The Hague and
jreiterated his view that there is no legal basis for the existence of this
{Iribunal. The respective resolution of the UN Security Council
festablishing the Tribunal was ultra vires. According to the UN Charter |
fand to general principles of international law, the Security Council as the {
Ysupreme executive organ of the United Nations has no competence at all ;
fin judicial matters including matters of criminal justice.

1By the indictment of President Miloevié in 1999 and his de facto
jabduction in 2001 (with the use of NATO infrastructure on the territory
jof former Yugoslavia), under conditions of economic blackmail of the
government of Yugoslavia, the so-called "International War Crimes i
{Tribunal for Former Yugoslavia" has set a dangerous precedent in !
Irelations between sovereign states that has to be opposed by all nations. !
IThis "Tribunal" is not only lacking legal validity of its actions, it has
imade the policy of double standards the basic principle of its operation.
{The “Chief Prosecutor” of the "Tribunal” refuses to deal with the i
fillegality of the war of aggression led by NATO forces against
tYugoslavia in 1999 and with the well-documented war crimes and
iviolations of international humanitarian law by NATO forces, having
lacted on orders of their commanders and of the political leaders of
ATO member countries. By the discriminatory application of legal
principles, 1. e. by rendering legal immunity to the perpetrators of the war;
lof aggression against Yugoslavia, the "Tribunal” has documented to the |
lentire world that it acts on the basis of power, not of law, and that it
lengages in the exercise of “victors justice." Those powers who control
Ithe Security Council — on top of them the United States — do not need to
{fear the "Tribunal" which has been set up under their control. Such is the
predicament of present-day international law that legal principles can |
fonly be enforced according to the interests of the powerful members of |
lthe self-declared “international community.”

IProfessor Kochler further emphasized that the “extradition” of former !
{President Milo3evié¢ occurred under peculiar and scandalous geo- :
Istrategic circumstances: The NATO alliance, without the initial approval !
jof the Security Council, had waged a war of aggression against the
{Federal Republic of Yugoslavia in 1999, had impoverished the country |
y deliberately destroying the civilian infrastructure and industrial base,
land now has been trying to force Yugoslavia into submission by linking
ithe issue of reconstruction aid with the extradition of the former :
{President and other officials of Yugoslavia. In terms of international law, ;
fthe countries of the NATO alliance are liable for full compensation of
{Yugoslavia for all damages caused by their illegal war, the political |




finternational law and of their personal criminal responsibility — for their }
Jactions. :’

{An “International Criminal Tribunal,” established through an :
{incompetent body of the United Nations system and operating under the 1
wde facto control of those who waged the war against Yugoslavia, can |
mever be the proper legal forum to deal with issues of personal criminal
fresponsibility. Because of its structure and the way it was set up, it can
lonly deliver “victors justice.” If a court cannot act in a sovereign and
{independent manner and lacks the legal title of its jurisdiction, it will
{only render disservice to the international rule of law and should be
ydisbanded, Professor Kochler explained.

{In the absence of a division of powers — the basic requirement of the rule {
fof law — in the present system of international law, issues of personal 1
feriminal responsibility of the citizens of Yugoslavia, including the
fformer President and other governmental leaders and officials, can only
[be dealt with by the judicial authorities of Yugoslavia. A government
jthat delivers its officials under duress (i.e. under conditions of economic |
tblackmail) to a coalition of foreign governments cannot claim legitimacy {
tvis-a-vis the people subjected to its rule. An ad hoc tribunal (court) set upi
Iy the victors of a conflict can never be the basis for legal action against |
ithe officials of the country that is the victim of the aggression.

IThe President of the 1.P.O. stated that those UN member states that still
{believe in the principles of the UN Charter, first and foremost the
iprinciple of the sovereign equality of nations, should unite in the UN
{General Assembly and call for the disbanding of the ad hoc tribunals set |
fup by the Security Council in violation of the UN Charter, The future of |
finternational law, including international criminal law, will be
idetermined by the stand taken by United Nations member states on
fissues of national jurisdiction and sovereignty. If they accept the illegal
textradition of the former President of Yugoslavia as fait accompli, there §
iwill be no legal counter-arguments in the future when a country is forced §
Yo deliver its leader to a coalition of powerful states — as long as this '
icoalition manages to set up a structure with a semblance of legality and
nited Nations backing, even if derived from decisions adopted ultra
jvires as in the present case. This is the reason why the majority of UN
jmember states should not allow the NATO coalition against Yugoslavia i
Ito set a precedent in terms of international law and to carry out acts of |
Fabduction” unchallenged, Professor Kéchler concluded. (I}

{

INTERNATIONAL PROGRESS ORGANIZATION

:Statement on the Assignment by “Trial Chamber III” of the so-
{called “International Tribunal” of Counsel to the former President
{of Yugoslavia against His Will




Vienna, 8 September 2004/P/RE/18849¢

{In reference to the Memorandum, dated 27 May 1999, on the lack of
ithe so-called "International Tribunal" and lack of legitimacy of said
rganization would like to emphasize the following points in regard to

I" to the former President of Yugoslavia against his will:

{1. The "International Tribunal for the Prosecution of Persons
{Responsible for Serious Violations of International Humanitarian Law

oral as well as judicial legitimacy. Its creation by the UN Security
1Council was an act ultra vires: decisions of the "Tribunal's" officials
Jhave no legal validity.

{2. Apart from its intrinsic illegitimacy, the decision to impose counsel
jupon Mr. MiloSevi¢ against his will is in blatant violation of the
{"Tribunal's" own "Statute" Art. 21 (Rights of the accused), Par. 4 (d) of
fwhich states that the accused shall be entitled "to defend himself in
fperson or through legal assistance of his own choosing." Tt is to be noted
[that the "Statute's" additional provision ("to have legal assistance

ot applicable in this particular situation.

flegal reasons for the imposition of counsel (the communiqué of 2
1September, CC/P.1.S./889-¢, announcing the wording of the "oral order"
jappears to omit two paragraphs), while there exists a detailed written
1"Order on the modalities to be followed by court assigned counsel,"
{dated 3 September 2004, further underlines the arbitrariness and political
inature of this decision.

¢. The imposition of counsel against the declared will of the former
{President of Yugoslavia constitutes a serious violation of the accused's
tbasic human rights as enshrined in international covenants.

5 The "Trial Chamber's" decision has documented one more time that
Ythis "International Tribunal” is not a court of law, but a political
:undertaking.

{Ministers of the USSR, Mr. Nikolai Ryzhkov, according to wich
{"Slobodan Milosevic didn't get an assigned counsel, but another
fprosecutor who will only act using other means" are well founded. Mr.
IRyzhkov's refusal to appear, under these circumstances, as a defense
itness is fully understandable.

Y. The operation of the "Tribunal” in the Hague, as an essentially

gurisdiction as represented by the International Criminal Court.

flegal validity of the indictment of the former President of Yugoslavia by
ribunal under basic rules of international law, the International Progress ;

the assignment of counsel by oral order of the so-called "Trial Chamber |

ommitted in the Territory of the Former Yugoslavia since 1991" lacks |

fassigned to him, in any case where the interests of justice so require") is

{3. The fact that there is no written order, outlining the "Trial Chamber's"

i6. The reservations expressed by the former President of the Council of i’

ipolitical project, is further undermining the important cause of universal

?




Dt Hans Kochler

President

i

iL1]1 Quoted according to Telford Taylor, The Anatomy of the Nuremberg {
\lrials. New York: Alfred A. Knopf, 1992, pp. 44f. (Emphasis by the ’
lauthor)

Q] The acronym ICTY stands for “International Criminal Tribunal for 1
{Yugoslavia,” which has become the most widely used version of the
tribunal’s name.

{[3] See Antonio Cassese, “On the Current Trends towards Criminal :
{Prosecution and Punishment of Breaches of International Humanitarian |
{Law,” in: European Journal of International Law, vol. 9, no. 1 (1998), p. |
114: “... the ICTY’s requests for surrender are always binding upon states |
tpursuant to ICTY’s Statute, to UN Resolution 827 (1993) establishing |
ithe ICTY, and to Chapter VTI of the UN Charter. Such requests overrsde '
Inational legislation,”

{[4] This provision is of a mere philosophical nature as it has proven 4
pmpossible to establish rules of procedure that would combine, in a F
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fand traditions. The problem has existed since the time of the post-World |
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fsetting up of an international tribunal, the Lord Chancellor of the House
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femphasized that for any international tribunal one has to agree first on |
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7] See Ian Johnson, The Judge as Prosecutor: Two Days af the “Trial”
yof Slobodan Milosevic, at emperors-clothes. com/articles/ian/day.htm 19
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Emperor’s Clothes, 21 November 2000, at emperors-
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{The concept the new world order dates from 09.11. because it was on the
f] 1" of September 1990 that the elder President Bush proclaimed it. He
Iproclaimed a new world order just after Iraq occupied Kuwait and thus
ithe Warsaw Pact and the Soviet Union were collapsing. And when he
{proclaimed it, what he meant was, that the world would no longer be
divided into two halves as it had been since 1945 and also that :
{henceforth, because of the end of the division, international law could be |
fused in a radically new way. And in particular it could be used in a 1
lcriminalizing way and in order to punish states who disobeyed it.- !

'The first implementation of that new understanding of international law
Iwas of course the war against [raq and while one could argue that the
{attempt to repel Iraqi troops from Kuwait fitted into the old system of
{international relations in the sense that Iraq had committed a violation of |
mational sovereignty — I will leave aside for the purpose of this discussion!
ffacts, which I'm sure, many of you are aware concerning the role of the
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Liiscussion wo s har started. But for the purposes of this judicial
i perhaps say that the action taken of the proclamation’
: f the new wor?d order fitted into the old system of international relations,
hereby the primary rule was the protection of national soverei gnty.  §
friowever, as we know, that rapidly became something totally different, |
hin pzltmcu]ar after the Iraq war, the notion of crimes against humanity,
Jethnic clleansing. was invoked for the first time after Kurds fled to the
{mountains in Turkey to justify the regime of punitive sanctions under
flwhlch Iraq suffered for the next decade. And of course, legally speaking, ]
fit was — if we can use the word legally in the context of the Iraq war of |
12003 — it was those resolutions voted at the time of the proclamation of |
fthe new world order which the allegedly provided the legal justification |
ffor the attack in 2003. In other words, the key point about the new world |
{order from a judicial point of view is that it criminalizes international
qrelations. It turns international law from a contractual arrangement 4
between sovereign states with no superior enforcement powers into 1
isomething which is effectively indistinguishable from the criminal ﬁ
Iprocedure of a domestic state. And that is what he has meant, that is what}
IPresident George Bush senior meant when he proclaimed a new world |
lorder. And we can see the effects of that very clearly.

verybody knows about Guantanamo Bay. What is shocking about
antanamo Bay — again, I'm leaving aside as much as it's possible a
fcertain number of factual consideration — but what is shocking froma |
llegal point of view, from an international law point of view is that the |
Jprisoners in Guantanamo Bay are considered to be criminals. Thisisa
fradical departure from the traditional laws of war. The traditional laws of |
swar do not consider that a soldier fighting in a hostile army is by '
idefinition a criminal. On the countrary, the Geneva Conventions which
jprovide for the treatment of prisoners of war, clearly came into existence |
Iprecisely because people held in detention as prisoners of war are not
Yconsidered to be criminals as such. Again, they may have done things
dwhich are bad but the mere fact of being soldiers does not make them
{criminal. However, in the war on terror they are.

{The 'war on terror' as an expression illustrates perfectly this radical
yreform of international relations which occurred in 1990. Why does it
fillustrate that? Because terror by definition is a criminal activity and war }
lis by definition an interstate activity. So by proclaiming the war on
fterror, George Bush junior has given perfect expression to this complete
lconfusion between international relations — in other words, the relations
{between states — and the criminal procedure of a state. Or to put it in
fanother way, he has proclaimed a new international system which treats
ithe entire world as if it were the part of the domestic jurisdiction of the |
IUnited States of America. And that’s why anybody who fights in !
hatever capacity and indeed in whatever country is regarded as a
{criminal.

ow, it’s obvious that the international criminal tribunal for the former
ugoslavia comes directly out of this logic, it comes directly out of this




1And the justification for this criminalization of international relations is
sually held to be the trials at Nuremberg held in 1945 after the defeat of |
azi Germany. In fact, it's difficult to exaggerate the role which the |
| uremberg jurisprudence plays in the ICTY trials. The masses of
E e‘ferences to Nuremberg in the various judgments, the name of the
ftribunal 'International' and 'Tribunal' is obviously taken from the
{International Military Tribunal which is the name of the court that tried
tthe Nazi leaders. ;
1

| eqp[e associated with the Holocaust have put their penny worth into the |
jvarious hearings — Eli Wiesel for example, appeared, disembodied 4
fanyway, on a video linked during the sentencing of Mrs. Plavsic. 1

;And indeed, one could say frankly that of all the many perversities of the §
IMilosevic trial none is perhaps more striking than this extraordinary |
Icharge that he was pursuing a ‘Greater Serbia’. I can only think for my
Yown part, that this does indeed come from the attempt to impose the
Nuremberg jurisprudence on what happened in Yugoslavia in the 1990s.
{lt's almost like putting a non-fitting suit too large to suit on a small man

for the other way round.

bviously, the Nazis were accused and convicted of creating a Greater
IGermany and so it almost seems as if the people in The Hague have
ksimply taken the people in the Nuremberg tribunal, the Nuremberg
jjurisprudence off the peg and tried to fit it on the events of 60 years later.

{But in spite of this, constant invocation of Nuremberg as the justification |
Ifor the criminalization of international law, what I would like to show
lihis afternoon is, that in fact the Nuremberg tribunals did precisely the
jopposite. | referred a moment ago to the fact that prior to the
Ibroclamation of the new world order, you were not considered to be by
lefinition a criminal if you fought, if you were a soldier in a foreign
iarmy. This in Latin is the concept of justice - hostis. An enemy is just in
las much as he is an enemy, he is not a criminal in virtue of being an
lenemy. And this notion came from the juridical fact that the world is
idivided up into different jurisdictions and so jurisdictionally it was
Empossible to say if somebody from another jurisdiction was a criminal.
Moreover, war was more or less accepted as an inevitable part of
Y ternational relations and there was no overriding authority which
lenable people to say, whether somebody was criminal or not. In other
{words, the law reflected the view that the world was made up of
isovereign states. The Nuremberg jurisprudence, actually far from
hindermining that idea, far from undermining the idea that the world was |
livided up into sovereign states, in fact, based the whole of its ;
jurisprudence on it. It based the whole of its jurisprudence on the idea
lthat the world was divided into sovereign states. It did this because it did |
fit for a reason and it did it in a way. The reason why it did it is that the "
azis themselves had of course radically questioned, both in their acts in !

Itheir writings, the notion of states sovereignty.
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nd as this has been said already by many speakers, the primary crime of;
twhich the Nazis were accused and convicted was of course crime against 1
Jpeace. A crime of planning and executing a war of aggression. And this |
[is the central juridical fact of the Nuremberg trials. All the other aspect of]
{the Nuremberg trials flow from it as logical deductions from the primary :
faccusation of waging an aggressive war and thereby infringing states' .
fsovereignty. One of the things that flows from it and was quite clearly |
Idiscussed in the judgments and in the interpretations that were given of |
ithe Charta, even before the trials began, was that nothing which
{happened before the war started on the 1™ of September 1939 could be
adjudicated by the Nuremberg trials. The Nuremberg trials tried the laws |
1of war and therefore no acts committed before the 1% of September 1939 ;
twere adjudicated by them, because since they were applying the laws of |
twar clearly until a state of war occurred, no actions committed before ]
fthat date fell under the tribunal's jurisdiction. And therefore, although the
Nuremberg trials did of course try acts which were not covered by the
isting laws of war — in particular of course crimes against humanity —
the laws of war by the way, people talk about Nuremberg as being an
finnovatory tribunal, a. s. 0., and laws of war are extremely ancient and
hen I say extremely ancient, T mean, you know, you can find s
entury precedence for laws against pillage and other excesses that are

INuremberg, in particular, crimes against humanity, were only prosecuted |
fto the extent that the judges in the prosecution considered that they ?
fformed part of the overall part to carry out an aggressive war. :
fn other words, people today, and 1 just want you to draw for a moment
jon this rather slightly Byzantine baroque reasoning because I think we
yave to say that the Nuremberg jurisprudence was, shall we say,
fimaginative, please draw for a moment on the fact that those who invoke
ithe Nuremberg trials in justification of present trials for crimes against |
fhumanity are overlooking the fact that crimes against humanity were !
Jonly tried at Nuremberg in a much as they were considered to have
formed part of the overall plan to conduct and carry out, to plan and
fcarry out an aggressive war. In other words, if there had not been this
raccusation at the center of the Nuremberg trials then crimes against i
thumanity would not have been prosecuted. q

!

his point came out very clearly in the Nuremberg trials themselves, in :
Jother words, in the trials of the 20 Nazi leaders, the trials which started in




{November 1945 and finished in, I think, May 1946, When in the going
ftrial the t_ribum}l rule is as follows: at court, insofar as the inhuman acts
ec}}arged n thg indictment and committed after the beginning of the war
id not constitute war crimes, they were all committed in execution of or |
jin connection with aggressive war and therefore constituted the crimes ]
fagainst humanity. Now, as we can see quite clearly in the rulings, the
ferimes against humanity were justifiable only to the extent that they
jconstituted part of the overall plan to commit an aggressive war.

ow this leads to some very surprising conclusions. Surprising really
ipnl_y bet:_ause we have forgotten in fact how intelligent the Nuremberg
jurisdictional reasoning was. You see, today, the people who justify the
proceedings in The Hague say, well, a lot of horrible things happened,
1somebody must be held to account for them. That is not a judicial
kreasoning, that is the reasoning at best of a vigilantism but we have had
'so much of this now that T think it is so refreshing to draw for a moment, .
lon how judicially intelligent the Nuremberg rulings were. For example,
lin the 1947 trial of judges, because after the end of the Nuremberg trials |
ithe Americans in their sector carried on a number of other trials which :
twent on for a couple of years after 1946. And one of them was of judges ;
land members of the officials in the Ministry of Justice who were i
Yorosecuted for having passed various laws which it was alleged and they |
Ywere convicted of course at many cases, had caused, had expressed, you |
lknow, had been the instrument of racial persecution a. s. 0. This trial by |
fthe way, the one I'm talking about in 1947, is the one that the film was |
Imade with Spencer Tracy and Marlene Dietrich. Anyway, in the actual 1
krial itself the judges made the following very interesting remarks about }
Ythe relationship between the universality of a crime and the right of
Yiudicial organs to prosecute it. I quote "this universality and superiority
{of international law" - the judges said — "does not necessarily imply
funiversality of its enforcement". And they went on "the law isa _
luniversal, but such a state reserves unto itself the exclu sive power within }
Lits boundaries to apply or withhold sanctions". And they concluded as
Follows — and this is of direct relevance to the Hague tribunals issuing of :
indictment against the sitting head of state — they concluded as {
{follows "In Germany, an international body, the control council, has f
tassumed and exercised the power to establish judicional machinery for |
Ithe punishment of those who have violated the rules of common
Lnternational law". A power which no international authority without

Y- onsent could assume or exercise within a state having a national
lyovernment presently in the exercise of its sovereign powers.

{l just repeat that quotation, "In Germany, an international body has

| ssumed and exercised the power to establish judicional machinery for
fthe punishment of those who have violated the rules of common
linternational law", that this power, in other words, the power to punish
Ipeople is "a power which no international authority without consent
Yoould assume or exercise within a state having a national government
{presently in the exercise of its sovereign powers".

evertheless, this ruling of the 1947 Nuremberg trial clearly states that, |
owever abhorrent the alleged crimes are, it is juridically not possible to )




1 ;c;s:g:;te them on a state (wheré it was o'b'ﬁm,g
| thé po)i,; -l?iil;ergfacstate 18 In possession of a sovereign body. Now, these
b 2 the) 0U11‘156:, that in the Nurer_nberg case the allies simply ;
:inde}e . what{v weere the holcllers of sovereign powers in Germany and
B n . must never forget in discussing the Nuremberg trial is,
; prior tc? the end of the war or rather the end of the war came when
1Germany c_hd something which no other state, as far as I know has ever
{fone ever in the entire history of international relations mayb(; I'm
fwrong, and that is, offered what is known as an uncond'itional surrender,

y the case in Yugoslavia i

| he unconditional surrender — bedingungslose Kapitulation — meant that ]
:there was literally no German government and so that is why of course
:when the allies arrived and took control of Germany, they considered
fthat legally s_peaking, they were the holders, the temporary holders of
jsovereignty in Germany. This is completely unlike the normal rules of
[occupation in a state. Indeed the judges in Nuremberg drew the !
ydistinction between their presence in Germany after 1945 and say, the
jpresence of German troops in Poland after 1939. In other words, without |
| nlconditional surrender it is simply juridically not possible to prosecute
lcrimes against humanity. |

Now, these points are not just a matter of ancient history. They continue 1
o form international law, in other words, not what the Hague Tribunal 1
fadministers, the TCTY, up right unto our very day. I'm sure, many of you '
fin this room are familiar with the 1986 case, Nicaragua versus the United
{States of America of 1986, where Nicaragua took the United States to the;
linternational Court of Justice for the abuses committed by the Contras. |

{Now, that ruling is an extremely interesting one for two reasons, one of
fthem has nothing to do with my own talk, but just | mention is because it }
Yis so relevant, particularly of course to the indictments for Croatia and |
Bosnia. As I'm sure you know, the court found that although the Contras |
{had been entirely created and set-up by the United States and although by,
\the way, even the United States refused to appear in the hearings and |
frepresent its own position, the court found, that the United States could
ot be held legally responsible for atrocities committed by the Contras.
{In other words, the threshold of command responsibility in existing
linternational law is extremely high. Nobody doubted that the Contras
lhave been created by the United States but it was nonetheless deemed by |
{the judges that the control exercised over them was not sufficient to i
twarrant command responsibility and that's of obvious relevance to the
tindictments for Bosnia and Croatia where obviously command
Yresponsibility in a foreign country between Yugoslavia and/or between

1Serbia and Croatia is at issue.

|

'But T mentioned that earlier in passing, what I really want to say is, that
ithis same judgment also concluded, that humanitarian intervention was
icompletely incompatible with the existing rules of national sovereignty, |
kthis is 1986. And it found, like the court stated, that there is no rulein
lcustomary international law permitting another state to exercise the right }
Yof collective self-defense on the basis of its own assessment of the
kituation. Although the Americans didn’t contest the case, nonetheless




ountry, or at least that’s what jt said, could n

e dr(si(;?:zed by the judges and so the Judges found
5¢ was not enough, because of course the
ot be adjudge in its own

onitor or ensure respect for human rights. In other words, this ruling

: 0;" very recently, from 1986 totally rules out humanitarian intervention |
1as being incompatible with the national sovereignty exactly as i

findeed, in 2002 the International Court of Justice ruled on a case ?

uremberg had done in 1945,
i

[petween Congo and Belgium. Belgium, you may recall, decided that in a !
fwc_mderful. moment of imperial Belgian hubris that its courts would have :
mversal jurisdiction and that they would be able to rule on things over |
ithe entire planet. The Belgian judicial system more nearly grounded (o a 1
thalt because everybody filed complaints about their favorite enemies. So |
lcomplaints were filed against General Pinochet and Fidel Castro and '

{Slobodan Milosevic and everybody. And more importantly, the

;

erican Administration told Belgium that if it pursued its indictments :

yagainst Colin Powell and Donald Rumsfeld then NATO would be put in |

fincome.

arsaw or somewhere and Belgium would lose an important source of
1

1So that way it came to an end, but before it came to an end, Belgium
nssued an arrest warrant against a man who at the time of the arrest
Ywarrant was the Foreign Minister of Congo, of the Democratic Republic =’
lof Congo and it ruled that this international arrest warrant was illegal and|

JAnd part of the judgment is extremely again intelligent, T think, in
Yexplaining why immunity from prosecution does not mean impunity.
People who advocate the Hague Tribunal and the other ad hoc tribunals
lalways say, we can't allow people to commit atrocities with impunity.

jinstructed Belgium to withdraw it and | quote "Belgium committeda |
fviolation in regard of the Democratic Republic of Congo on the rule of |
Ycustomary international law concerning the absolute inviolability and
fimmunity from criminal process of incumbent foreign ministers and in so
1doing it, violated the principle of sovereign equality amongst states".

1In other words, the principle of sovereign immunity which is of course |

other way of saying that the world is divided up into different i

{jurisdictions, remains an active part of international law even in 2002, In ;
fother words, even a decade after the creation of the International

riminal Tribunal.

;]:Jehave as if they are the same thing. But they are not the same thing,

And because the two words sound the same, impunity, immunity, they l
i

hey are not even the same word. And the judgment ruled on this are very!




_:_sen_sib.ly,‘ it said, | ql,:lo.t.ém';tﬂﬁé court ém
jurisdiction enjoyed by incumbent mj
{mean that they enjoy impunity in res

phasizes that the immunity from
nisters for foreign affairs does not

fhow it had now right to issue such a warrant. And as I say, thisis a
;'udgment from 2002 and it shows that the issue is completely live in 1
E.ntm'natimm] law and that the Hague Tribunal is in that sense in breach of’
Jinternational law by continuing to behave as if it had been rescinded. |

I'd like to conclude by saying that when people defend national
isovereignty as I do, I make the point by the way that everything that T
have said is so far is factual. 1've simply told you what the law is as far as;
il understand it. i
{I'm now going to express an opinion on about why I think it’s a good |
ithing, but I make that distinction, because one of the ma ny perversities of]
fthe Hague Tribunal is that it does not operate on what the law is but
finstead on what it would like the law to be. Some former behavior which
{is about a perfect expression of lawlessness as one can imagine. i
{When people talk about national sovereignty as Nuremberg did and as
tinternational law has done ever since, it does so, 1 think, for two
fextremely important and desirable reasons. ]
] 1
{The first is, that by accepting in international law that the world is
Idivided into different jurisdictions, in other words, that there are different!
istates, which is in any case a fact, we give traditional credence, we leant |
icredence to the idea that there is or could be a balance of power between |
{states. Now, as we say, it is a good thing that power is diffused between
fdifferent states exercising jurisdiction over different parts of the world.

j

il said at the beginning of my talk that the new world order began and
twas facilitated precisely when the counterbalance to American power |
Icollapsed in 1991, So, I think, generally speaking, it is a good thing that !
ipower be diffused. I'm less sanguined than some other speakers today |
Jabout the desirability of the International Criminal Court operating,
{because I fear, that it will behave as badly as the ICTY, but also more  ;
igenerally, because I think, that the centralization of power can itself lead )
fto greater abuses whereas if power is separated among different states |
‘then that potential is perhaps lessened.

{But the second reason, and T think this really is in many ways the most
Jfrightening aspect of the attacks on sovereignty. When we talk about the |
sovereignty of a state, we do not mean, as the enemies of sovereignty

pay, simply the discretionary executive power of a state. When |




yAnd that is why the powers wielded b
tprofoundly incompatible with law, because Lhey are aimed at the
idestruction of states as embodiments of jurisdiction as much as of
lexecutive power. And that’s why I conclude, 1'd like to quote or rather |
imisquote - T don’t remember who invented the phrase - was it Madeleine |
Albright, Bill Clinton, I think the concept of rogue states which has
finformed so much of American foreign policy should in fact be applied
there to the Hague Tribunal. Anybody who looks at international law. by |
Ithat 1 mean the 1C)J, customary international law and the facts of the :

y the Hague Tribunal are so

;dissolved.
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fThank you very much, particularly Vladimir, for bringing us together for

Ythis important opportunity to analyze the meaning of the prosecution of
ISlobodan Milosevic and what people who want peace on earth ought to |
{do about it. 1

1T have to look at the case from, and present it as I see it, from a historical !
istandpoint, because of the devilization in misunderstandings thatis so |
tpervasive in all of the recent problems of aggression in international
lcriminal justice that we've had.

umanity has struggled to create organizations that afford some |

Yopportunity for independence, true independence - economic, political
d social, and peace, and among them was the idea that a Federation of |
Southern Slavs would be an important element in any hope for peace and ;
tindependence from foreign economic, political, military exploitation.
1And as we look at the history before World War I, you see that there is a |
flot of evidence to support the idea a Federation of Southern Slavs is of
Jutmost importance fo peace in that region and the viability of political




;‘ndt-::pepdence for the Slavic péhp‘léﬁ“in the South of .éu.rope. "And the
[peginning of that effort followed World War I, many believing that at

Jeast the triggering factor in the violence was the assassination in
\Sarajevo.

{Lhe first dismemberment or cannibalization — if you want to think of it
;that way — of a Federation of Southern Slavs occurred rapidly in April of ;
E 1?4 I, though it needs to be remembered and thought of in connection |
! st!1 even the charges in this trial. Suddenly, that first week in the
springtime month of April, the Slavic Federation was invaded by :
{Germany, by Italy, by Hungary, by Bulgaria and even by Albania. And it
jwas chopped to pieces. Croatia was given the appearance of political
sovereignty and independence through the Nazi government that .
irecovered throughout the region for the next four years, but Slovenia was:
!divided between Italy and we think Germany, but certainly Austria '
hich was part of Germany by this time and after the Anschluss was a
imajor factor — so there goes your richest of the six republics after World |
ar IL. The occupation of Croatia - and which it really was, included
Bosnia — as we see it today, or saw it after World War Il in the new _
IFederation of Southern Slavs. Bulgaria occupied Macedonia and half of |
fthat part of Serbia called Kosovo: Albania occupied the other half.
{Hungary came down as far as Novi Sad and — I don’t pronounce all of
tthese Yugoslav words right any more than I do all the English words —
fout Vojvodina, whatever it is, an area that had a history during the
1Austro-Hungarian Empire of having a lot of Hungarians in there but it
twas part of the Yugoslav Federation.

L S S s

1So here you had a war of aggression in the only proper definition of
I'place at peace" — it was no threat to its neighbor, suddenly attacked and
finvaded by its neighbors’ military forces. And the moral of the studies of :
jhuman misery which are many and some are dire, you don’t find many |
{that are really worse than the four years of the early ‘forties in what has
ibeen called Yugoslavia from time to time — the genocides of Romany
tand Serbs and anybody else that happened to look around to someone. !
IThen finally came the end of World War II and at Nuremberg, where the |
dtribunal, following the Charter which listed as the first crime against
ineace, the war of aggression, determined that the war of aggression was |
{the supreme international crime, and included among the wars of '
faggression that were adjudicated, the defendants accused and found
louilty, was the cannibalization of Yugoslavia.

]

1

]

1
fWe talk about history repeating itself. When I first went into Yugoslavia
Yin 1946 — I was a young marine who was shot at. I can still remember ;
Tlooking out the window at the anti-aircraft fire. I thought, why are those |
ipeople shooting at us? 1t took me a long time to realize how right they |
{were. They were shooting at us because they were angry, because they |
ididn’t think we had any business coming in there. I was just going in |
ldelivering mail, so to speak, classified documents for courier servicemen.!

went back in 1951 and T went through the country and saw it reviving — ’
1l mean, the devastation was still bad as it was all over Europe. I had seen’
all of this devastation of Europe really all the way out to Moscow,




S and 1946. But the
[Yugoslav Federation wag working. It was
:l:}?h?r_, with all the history and all the probl
fdm stons there was cohesiveness and it ha
tast European countries to lead and main
| ndqpendence between the United States

working, and somehow or
ems and all the national :
d the strength among all these
taining a high degree of

and Western Powers and the

:_'he leading cconomic potential in the whole region was Yugoslavia, and ]
{it was growing in dynamic for anybody who went in there. But if by US |
fstandards this was to be the end of history there could only thereafter be |
fone form of government and that is capitalist plutocracy if that is not ~ {
fredundant. Because the United States is not a democracy and it's a gross |
imisunderstanding if you think it is, it is governed by the wealth of the |
ountry and the wealthy people of the country. They own the media, they
jown the Pentagon, they own the munitions factories, they own the major i
[corporations and they determine the policies of the government. And F
hat’s not democracy, when you spend each party, each major party, we |
lonly have two, which means you have no real choice because they both
{nave to say the same thing or they'll lose, you've got to get 51 percent of |
{the votes. They both spend a billion dollars in the campaign and 40

jpercent of the people don’t even think it's worth voting, then you don’t
icall that a democracy. 3

fBut anyway, Yugoslavia had to go. If you doubt it, ask why was the
iCongress in the United States insisting bypassing the Federal
[Government of Yugoslavia that each of the six republics hold elections
fto elect governments setting aside the governments they had, and unless '
fthey did that within the year, there would be no foreign aid, there would |
foe no US cooperation with the individual republic, not with the Federal |
iGovernment of Yugoslavia which had none anyway, couldn’t expect
fany. And there would be sanctions separately against the republics as
fthere were sanctions, economic sanctions then imposed upon the
[Federation. And then you saw the beginning of the coming-apart of the
(Federation. ,

y far the bloodiest war for the United States of America, that is, our ]
people, which we ever fought, was fought precisely to prevent the break-;
lup of the Federal Republic of the United States — the Civil War. We lost _:
Imore lives of American soldiers in that war than all of our other wars put !
ttogether, from the Indians to what we call the revolutionary war, the war |
{of 1812 against the British, and the Mexican-American war where we |
jtook half of Mexico by force. We were taking Texas as my state |
jpreviously by force, all the way to World War I and World War II, more |
kkilled in the Civil War. And the sole basis for the Civil War, some say, it
hwas to free the slaves but let me tell you, anyway it wasn’t about freeing !
Ythe slaves, it was about holding the Union together because they had to
lhave this aggregate power.

people were together and the ]

bt is precisely what they intended to deny to Yugoslavia. And you saw

A



and you saw the President of |
Federal Republic. You saw Croatia 1

e Germany recognizing it and
was created by the League of ;
» 48 an essential to peace and then you |
Lo et b . And I}e,_t‘ore‘ali this, 90 percent of all ~ {
fsix federations lnﬁ;ﬁotl: ehFederal Rt'?put')hc_ of Yugoslavia was SHng the
;depended 0 th. ruth, the economic .wabllrty oF_any of‘.the republics  }
| N that association. The ability to exploit, dominate them, was ]
| verwhel@ng without it. And that’s what's happening and that’s what it |
fwas abopt In part. But it was also to make a psychological point that it

as a failure that the system didn’t work. You saw Macedonia come off.
OW you see we are not at the end. ’
] 3
{l've got in this package two articles from the New York Times of the 22"
fand 23™ of this month, On the 22“", Frank Carlucci, who was a long time i
{CIA Executive, Agent to Executive and Secretary of Defense for almost
{two ycars in the Reagan Administration and then Head of the Institute ;
{Carlyle — and we need to know what that is if we want to have freedom |
fany place — and is now President of Merits of the Institute Carlyle and he
Iis saying, let's not forget the war is not over, and the war which is not ,
Jover, that he is talking about, is Kosovo. And he says, the only solution is
{the total independence of Kosovo. Does he know what the people of
{Serbia think about that? Does he know the historic meaning of that? F
Does he know what's happened in Kosovo since the war of aggression by
tthe United States and some of its NATO friends at that time? And what |
fis the plan? The plan is to complete the independence by mid 2006. And !
Jthis isn’t just a casual article, this is what the United States intends to do |
in Kosovo. On the 23" you have the Prime Minister and the President of 4
{Montenegro saying that separation and full sovereignty of Montenegro |
inow is essential. So you have not only lost five of the republics, with
fonly Serbia, but Kosovo and Montenegro, we won the five republics
twhat we have, and how long will it be before it'll be the other parts of
ISerbia, so that, you know, balkanizing is a verb in the English language, :
{4t means breaking into small parts, it comes from the history of the
{Balkans, so they have balkanized the Balkans as they have never been
fbalkanized before.

f=

lame for all that, who else. He is blamed for doing what Abraham
ILincoln did in the civil war and that is trying to preserve the union. T hate:
Jto use American analogies, but that’s where it comes from and that’s
hat I know most. Lincoln said many times, that his sole purpose was to
fpreserve the Union, in other words to preserve the Federation of States
Ithat made the United States. And here the sole purpose, the United States!
twas to destroy the Yugoslav Union, so the end of history would be real
fand so it could be done. And to do that, you had to demonize and destroy .
ithe leadership that sought to preserve the Yugoslav Union.

1
|
d who is to blame for all this? Of course, Slobodan Milosevic is to 1
1
i

d to have its way, United States had to corrupt the UN and




Ko e ey ol o S
b r e : y ouncil to m‘:thonze a c.r:mlnal court, to try]
\ ponsnble for crimes against humanity and war crimes |
i former Yugoslavia. When the supreme international crime is the war :
: faggress..mn and the war of aggression that was waged against |
:Yug'osllawa was not only political and economic, it was military from |
!Jegfnmr.lg to end, and it’s still going on there. If equality is the mother of !
justice, if equal justice under law is the founding principle of the rule of !
aw, then the International Criminal Tribunal for former Yugoslavia fails |
jto meet both of those standards because it persecutes all the enemies of
;the Ul?ited States to ensure further domination of the region. And in a
1sense it 1s more deadly than the bombs. 1
1
{l was in Serbia early prior the bombing in early May and in the last part
fin June and the bombing was deadly I mean, there were cluster bombs
land apartment development in Novi Sad and a major hospital complex in
is and all over Belgrade. Billions of dollars of destructions in property |
@and thousands of deaths against an association of defenseless people. If
ithere was any anti-aircraft fire that started to play a hazard against us in
11946 was far more capable defending the country than any anti-aircraf
tfire they had against the US military assault on Serbia. You bombed
iSerbia to protect that part of Serbia called Kosovo was the theory. But
imore important is how the central is how it corrupted the United Nations, |

ecause the United Nations Charter — and you can read it as long as you
twant to — and you'll never find any provision that authorizes the creation
fof an International Criminal Court. And it would never have been a :
{United Nations if there had been any suggestion that that Charter
{contained the power to create an International Criminal Court, because
fthe people who read the Charter would never have permitted themselves |
{to be subjected to the power of that court, because they don’t intend to be|
jfaccountable to anyone. Which is why you see the United States so 1
Keverishly opposing the ICC, why you see it running from country to 1
lcountry to persuade the country to enter into a bilateral treaty not to
isurrender US citizens or US personnel, it may be aliens in the US-
IMilitary to the ICC. Because they intend that their agents be above the
law. The court itself'is illegal, it ultra violates the Charter and unless 1
fthat’s addressed, its precedence will remain even if the practice - as we !
thope — of creating ad hoc tribunals to pursue specific enemies.

Il mean, some of us, Chris Black has just spent three months on only one
Yof many trips to Tanzania where the International Criminal Tribunal for ;]
wanda sits. And all the blood that was spilled in Rwanda in 1994, the
ajority was clearly the blood of Hutus. A Hutu has never been indicted |
{in that court. The US surrogates, the Tutsis, have never been indicted, yet
tthey were responsible for most of the deaths. They invaded the country if}
Inot hours before, at least hours after the plane carrying the Presidents of |
urundi and Rwanda, appeared to cause the outbreak of violence. They
were invading already, they had pre-positioned people. They had a
gregiment in the capital of Rwanda itself, Kigali. Then they soon took
{over the whole country and there has never been a case against them. |

fThey've caused thousands and thousands if not hundreds of thousands of !




| ?ths ot_‘ Hutus and after 19‘_}4 1h:ey've caused deaths of Hutus in Eastern ‘
Ire as 1t was called at the time in Congo, and they've been in the US
pservice for the Congo and for Burundi and for Rwanda and for Uganda i’
id they are above the law. While the Hulus are systematically o
fpersecuted and more than hundred and ten thousand are still kept in
fprison since 1994 or they were caught thereafter without trials. The vast
Imajority w_ithout even being charged in Rwanda, and here you have this
pymbol of international justice illegally created by the Security Council,

1

1

3
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@gain at the insistence of the United States, prosecuting or persecuting .
dllegally. )
: L
jSo what it is, it’s those who, to borrow a phrase from Professors Singh, ;
jthose wl}o heroically resist - as President Milosevic did - aggression, and |
ithe domination of their countries, pay the price What you have done is, 1
{you've used, what you call international justice and power as a weapon of}
ar by other means, and deadly war. :
{Look at the fairness for a minute, Robert H. Jackson, who is our — when I}
(say our, I mean in the US, because I still consider it part of my
{responsibility, that’s why I act so frenetically Lo protest his wrongful 1
iconduct, because if the highest form of patriotism is to protest what your §
lcountry does when it's wrong, not praise what it does when it's right or
‘particularly not praise what it does when it's wrong. But what you see, is }
Ithe use of these courts criminally, and Jackson at Nuremberg which had }
{its problems, observed that the record on which the Nuremberg case :
jwould be tried, would be the same record on which history would judge
ithe judges at Nuremberg, 1
{Here you had the investigation of President Milosevic beginning in 1994
fin the fall, in October and November. For two years plus, the first Chief 1
Prosecutor investigated as diligently as his capacity permitted, the
lculpability of Slobodan Milosevic for what happened in Slovenia and in
{Croatia and in Bosnia and in a few other places. He wrote in his memoirs
jafter he left that he found no evidence. Then Louise Arbour succeeded |
thim and in May of 1999 she brought the indictment of President
Milosevic for acts that allegedly had occurred earlier than 1999. Not in  {
{Slovenia, not in Croatia, not in Bosnia, but in Kosovo, at a time when the ]
IUN was bombing the daylights out of Pristina, not to mention the rest of :
{Serbia. ‘

|
{And they had all these years to investigate, they presented over a period :
fof more than 300 days of trial, 200 witnesses, 36,000 pages of transcript, {
1500,000 documents in the case, and they've had President Milosevic i
1
1
i
[

fargue with them most of the time as to whether he could even speak in
Jcourt or represent himself in any degree, isolated from support and he is :
‘supposed to defend this case under those circumstances. There 1s no
jintention that he should be able to defend the case or to present his
levidence. And even now you see a bunch of judges haggling at him after §
kthe long period in which they tried to present evidence but failed of his !
finvolvement, saying you're too slow, or that’s irrelevant or improper,
qgyou're making a political speech, or something like that.




n ic, yesterday when some of us met with |
thim, i'ask§d that his very best wishes be extended to everyone here, which
':I do, is his deep concern for the future of Yugoslavia and his great joy
jthat there are people who recognize it and stand up to see that it’s a better
\day tomorrow. And his spirit is absolutely undaunted. In more than4 |
tyears of solitary confinement essentially, cut off from family, cut off !
From friends, cut off from all forms of support, demonized constantly.

The Michael Jackson trial is getting a thousand times more attention than]
ithe Slobodan Milosevic trial. I mean that sick, pitiful little trial. Michael ;
Packson is supposed to be worthy of the attention of the world, but it is,
{what we hear about.

tAnd his fighting spirit is higher than ever. I've watched the law for a long;
itime as you can tell by looking at my face and I don’t know of a more 1
theroic resistance for an individual under every form of adversity, has |
Istood up tall and resisted heroically. :

1And more than that, for those who heard him, can understand
ldemonstrated that the real criminal acts were by those who were |
breaking up the Federal Republic of Yugoslavia and not those who were |
{irying to preserve the Union. The violence and deaths were caused by the{
lothers overwhelmingly. And they are the ones who have created this '
lcourt that are sitting in justice.

1So the question is what do we do? T think, first we have to help create the
Yunderstanding that the real criminal conduct — it must be examined — is
Ithe war of aggression against the former Republic of Yugoslavia as it is
icalled and demand accountability for that.

1T think we also have to insist that there be full support for a new effort fory
ta new Federation for Southern Slavs and others in the Balkans. :
IOtherwise they're going to be servants in the basement of Europe. ]
There'll be no future and no real hope for them. They are not only
icannibalized, they are atomized.

e have to free Slobodan Slobodan Milosevic. We have to see that the
Iad hoc criminal tribunals of the Security Council are declared illegal, as
{they obviously are. Lf we want peace we have to do that which many |
ipeople are skeptical about, and that is, we have to create a criminal court §
Ithat can hold power accountable. Because what we are looking at now !
Yare abuses of power including the corruption of criminal justice to have
fits way, and it has to begin somewhere. And we have to help find the
{means for financing, staffing and supporting an ongoing effort to bring toj
{the attention of the public and those who have the power to accomplish ]
isome of the things that we believe are essential to the future of the planet |
hin peace. Because the terrible war of ag_gr_cssion today on the planet and }
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| The ICTY case against Slobodan Milosevic:
=‘ |
t Some Questions of International Law by Alexander |
Mezyaev !

_ The proceedings against Slobodan Milosevic at the International,
fl:‘:riminal Tribunal for the former Yugoslavia [ICTY] has been under wayj;
ffor three years now (it began on 12 February 2002). In that time, the}
Mribunal has made a series of decisions that raise serious questions of]
Yhoth ethical and legal nature, especially in the realm of international law. :

: However, this process should be seen in the broader context of
ICTY’s operations; in its 12 years of existence, the Tribunal has made
imany rulings not only at odds with international law, but also oftenin  §
idirect contradiction. These rulings go beyond the boundaries of criminal i
land political issues the Tribunal is dealing with. Due to the special '
Irelationship of Western states with the Tribunal, its activities and
kinnovations” have come to be seen as “progressive development of
finternational law,” and its controversial rulings as the source of
{contemporary international law. |

~ This article attempts address and analyze the essential problems )
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Lwnh mtemanonal law that the Tribunal has in general and its conduct i in !
‘the Slobodan Milosevic case in particular

11. General problems with international law in the activities of the ICTY

This issue merits a monograph of its own; this article will limit
fitself to noting general problems, with the purpose of defining the
context for analyzing the process against S. Milosevic.
{Chronologically, the first legal problem of the Tribunal was its
fillegitimacy. Much has been said and written about this, so we will only
jnote that the creation of the ICTY by the UN Security Council went
beyond the UNSC’s authority. Practically, the UNSC blatantly violated
{the UN Charter, usurping judicial authority. Furthermore, this decision
{violated a basic and general principle recognized in all legal systems:
{‘One may not delegate the authority he does not possess.”

! The illegitimacy of the Tribunal has been noted by many jurists,
fincluding those that actively support the ICTY. Several authors who
jnoted the illegitimacy of ICTY’s creation have argued nonetheless that
lthis action was justified, as the ICTY would eventually “serve the good
{cause.” However, these hopes were not destined to be. The Tribunal’s
jactivity has shown itself to be ridden with the most outrageous violations §
:ofinternational law, and even its own Statute. We shall note the basic  §

! Since the beginning of its work, the Tribunal began inventing its |
jown rules and amending them at need. It violates the basic precepts of
Jlaw that a court can decide on its own process rules. Under the guise of
wregulating “technical” matters, the court has actually changed the essence,
fof the proceedings. Thus it introduced the institution of plea- ba,rgammg,
hich in practsce translates into the prosecutors dropping most charges
fand promising more lenient penalties in exchange for a guilty plea on
Jone charge. In these cases, there is no debate in the courtroom at all.
[Plea-bargaining is outside the scope of international law, which should
be the basis of the Tribunal’s work, and it is not sanctioned even by the |
{Tribunal’s own Statute. Neither the ICTY nor the jurist community have |
|been able to present convincing explanations and legal justitications for !
ksuch a change to the Statute. During a video interview I had with deputy |
jprosecutor Graham Blewitt, he answered my question about the legal
lconcerns about plea-bargains by saying there was “nothing terrible” in
{that “novelty,” and that it was a common practice in his homeland of
{Australia. Indeed, this is a common practice in Australia; however,
IAustralia is not the issue here, but the ICTY, and the deputy prosecutor
Jknew that well. His answer, therefore, obviously demonstrates that even
{after all this time, the Tribunal has not yet come up a convincing
{explanation for its actions. As to how this arrangement has worked out in;
{practice, we could point out the example of Drazen Erdemovic. A soldier
fof the Bosnian Serb army, Erdemovic confessed to taking part in the 1
imurder of 1200 people, of which he personally shot 120. In exchange,
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5 E]e prosecutors dropped the charge of murder (!!!) and left the charge of 1
[violating the laws and customs of war. Erdemovic was sentenced to five
Jyears’ imprisonment, but did not have to serve the full sentence; the
jpresident of the Tribunal granted him an early release. It all becomes
fclearer if one notes that Erdemovic testified that the orders to kill were
jeiven by the Bosnian Serb Republic leadership, and agreed to testify
fagainst S. Milosevic [1]

! Other “amendments” to the procedural rules have been
tintroduced as well, changing what the UN Security Council originally
{established beyond recognition. What happened in fact was the creation
jof two tribunals: the one envisioned in the Statute, and the one conjured
{by the Rules of Procedure and practice. The difference between them is
i\too great not to be a source of most serious concern. The Russian
{Federation has lodged its disagreement with the Tribunal leadership’s
Ipolicies on several occasions, including to the UN Security Council
itself.[2] However, the Tribunal has paid these objections no heed, and
jfor reasons abundantly clear: Russia has no leverage with the Tribunal,
{while others do. Which leads to the next issue concerning the Tribunal,
ino less important: its funding. The Tribunal, supposed to be funded by
Ithe UN, but receives significant amounts of money from particular states, ]
jsuch as the U.S. and other NATO member states. It is not a coincidence ‘
{that the ICTY refused even to investigate the crimes committed by ]
{NATO during the aggression against Yugoslavia, using frivolous excuses|
{that have no basis in law. In that regard, it is interesting to note the “slip” |
{by one of the prosecution’s witnesses, former NATO commander !
{General Rupert Smith. During his testimony in the Milosevic trial, Smith |
jsaid (truth be told, in a different context) that “as a general rule, those
iwho pay the bills get to issue orders.” 4

Zl
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There is no basis, whether in the ICTY Statute or in international ;
flaw, for secret indictments, abductions of suspects and indictees, using
ftestimonies that were obtained illegally, secret witnesses, etc. yet the 3
IHague Tribunal practices all of the above. Since the very first case (that ]
jof Slavko Dokmanovic), the Tribunal has practice the principle, “Arrest ]
ifirst, gather evidence later.” a

1Only the blind, or those deliberately not seeing it, could remain oblivious:
{to the partiality of the ICTY. Even though Serbia was the only state in
jthe former Yugoslavia that did not go through a civil war, and which
fpreserved its ethnic structure almost completely (if one does not count 1
ithe hundreds of thousands of refugees from other Yugoslav republics),
ithe Serbian leadership has been most targeted by the Tribunal. :’
IMeanwhile, none of the officials of the governments in Croatia,
{Slovenia, Bosnia and Herzegovina — the main initiators of the Yugoslav |
fcivil wars — have faced criminal prosecution. Confirming that thisisa |
fresult of deliberate policy is the abject refusal of the Tribunal to even
finvestigate, let alone punish, the war crimes of NATO during its
Jaggression against Yugoslavia in 1999

JFrom the standpoint of this article, particularly important are the
idecisions of the Hague Tribunal that cause serious doubts and directly
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jcontradict international law and practice. Among them we should note ?
fthe “revisiting” of the ruling by the International Court of Justice in '
lcaragua v. The United States; introducing new theories of criminal law!
{(first and foremost the theory of “joint criminal enterprise,” or JCE), i
yabolishing the burden of proof for special intent in committing the crime §

fof genocide, and abolishing the difference between deportation and 1
Horcible transfer. '

{Each and every one of these merits separate and detailed research. They 1
fare highlighted here as general problems, so as to illustrate more clearly
ithe context in which we need to observe the focal case of the Tribunal,
{the “trial” of Slobodan Milosevic.

{2. Legal problems in ICTY s conduct in the case against Slobodan
{Milosevic i
1
| ?
| The trial of S. Milosevic at the ICTY is without a doubt a world |
fchampion in the sheer number of violations — of international law, rules
1and statues of the Tribunal itself, Yugoslav law, and last but not least,
selementary ethics.

Listing the violations could begin with an act against the
{Yugoslav constitution that was the abduction of S. Milosevic from
{Belgrade in 2001; violating the immunity of a former head of state;

yrefusal to secure and protect his rights in accordance with the :
{International Covenant on civil and political rights and the European !
IConvention on Human Rights; use of secret witnesses and secret !

Isessions; acceptance of dubious testimony and even perjury.[3] Since all -'
jthese issues are beyond the scope of this article T will focus on the three |
al[TIOSt significant international law issues of the case, specifically set by

:i he decisions of the Trial Chamber in June 2004.
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:lt is of special importance for the purpose of this article to examine the
ling of the ICTY on the motion for acquittal of 16 June 2004.[4]

N e e s vl e s

fThe grounds for filing the motion was Article 98-bis of the Rules of
{Procedure and Evidence, which stipulates the right of the accused, after
ithe Prosecution finishes presenting its case, to demand acquittal on those |

fcounts of the indictment that had not been proven sufficiently or, or had u
inot been proven at all. : : 3 g

& Since;S. Milosi.eviq does not ref,:ognize the legitimacy of the ICTYf_
pd refuses to;have arly legal communicatipn with it, the motion was |

¥filed by the amici-curiae. i
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i There were more than enough grounds for acquittal. In effect, the |
fProsecution has suffered a fiasco, unable to conduct the proceedings i
feither on the legal or on the ethical level. Use of lies had become the j
fnorm. Milosevic had refuted the testimonies of practically every witness |
for the prosecution[5], while many witnesses were caught in perjury.[6] !
{One of the witnesses admitted he was offered acquittal in a criminal |
iproceeding in exchange for testifying against Milosevic[7] Even the
gormer Serbian Premier Minister Zoran Djindjic, who extradited S. |
Milosevic to The Hague in violation of his country’s Constitution, called |
fthe proceedings a “circus”! However, the Tribunal simply pretended ;
mone of this happened. Its ruling of 16 June 2004 clearly indicated that
Milosevic has already been found guilty. ;

In effect, the ruling consists of two parts:
I An analysis of international and criminal law issues, and

- Factual material presented (o the court as evidence, which not only;
(wasn’t addressed by the analysis, but even was not evaluated at all. q

(Lo focus on the issues of international law, we need to briefly address they
lissues with the factual material. :'

[ In their motion, the amici curiae pointed out a series of factual
lassumptions stated in the indictment that were not sufficiently proven
lup by the evidence, and some of them were not proven at all. This would
support the analysis that the prosecution acted along the line of “arrest
ffirst, evidence afterwards.” It is absolutely unacceptable that “facts” such:
jas “murder of 27 people” or “execution of 58 men, women and children” |
fand other of such kind, were never factually proven. Even the
fprosecutors themselves admitted they could not offer any factual !
levidence to this. The judges were therefore forced to strike these
Jassertions from the Indictment. However, something strange happened to]
{the significant number of facts dealing with the “sufficiency” of =
gevidence. The judges rejected most of the amici s motions to dismiss,
iclaiming the evidence were “sufficient”.

_ Without a doubt, the “sufficiency” of an evidence is a vague
lconcept. However, one should keep in mind that “sufficiency” is defined }
there in relation to the ability of the judges to accept the charges as

Jproven “beyond reasonable doubt”, Interestingly, the judges qualified as
{‘sufficient” even some of the evidence the prosecutors did not regard as
{such! Also important is that a vast amount of claims were asserted as |
acts by the judges, not on the basis of testimonies in the Milosevic trial, |
fbut testimonies in other cases![8] To put it mildly, this is dubious
levidence. Yet it is a common practice at the Hague Tribunal.

: Especially objectionable is the fact that while asserting the
Fsufficiency” of evidence submitted, the judges did not evaluate it at all, |
d also refused to discuss the credibility of witnesses that presented it. |
{Only one explanation is possible here: the judges approached the ]
kevidence presented as prima facie — but that is absolutely not what they |
thad to do. Any prima facie considerations should have been made by the !




tﬂvwwmg Judge dunng the confi rmatlon of the mdlctment before
Yissuing the arrest warrant. On the other hand, the whole purpose of the
imotion to acquit was to evaluate and analyze the evidence submitted.

Let’s look at a specific example. An expert witness cites in his
{expert testimony that the Serbian interior ministry (MUP) had 150,000
employees. Milosevic cites a different number, 30,000. Asked where he |
igot the number of 150,000, the witness cannot quote a source. First he
icites the wrong source, then insists, then concedes it was impossible. The!
witness has no other explanation. That’s a textbook case of a discredited !
lexpert witness, There were many cases of witnesses not recognizing theLr
{statements, and giving contradictory statements. One witness gave three | ,
ompletely different versions of the same event within one minute. The
flist goes on.

! In situations like these, it is up to the judges to decide whether the
levidence given were sufficient to support the allegations of the
lindictment. That is impossible without analyzing the testimonies and
[assessing witness credibility. However, the judges refused to do so, and
{oasically confirmed the indictment prima facie second time. Naturally,
{the motives of such a sleight of hand are clear, but they do not justify lhe
E'Udges in the least. If the judges refuse to assess the credibility of such
fwitnesses, what other conclusion can we draw than that the verdict has
ibeen reached beforehand? This is the basic conclusion we made on the
atter of the factual considerations.

Let us examine in more detail the most important international
flaw issues deriving from the motion for acquittal.

-
T e mae e amts

18 The Kosovo indictment

(1. One of the most important questions the ICTY has to resolve before

;addressing any particular case is the establishment of the fact that the 1
Isituation of the “armed conflict” existed. !
f ]

The amici curiae claimed that part of the Kosovo indictment :
icould not be considered by the ICTY, since until 24 March 1999[9] there
{was no “armed conflict” in the territory of Kosovo.

If the court had agreed, only a few — but fundamentally
mportant— events would have been stricken from the Indictment. First
d foremost, this refers to the incident at Racak, which served as the

retext for aggression.

|
In defining armed conflict, the judges used the following way: ‘

i
L They used definitions from the Tribunal’s ruling in the Tadic case; !

- They listed the necessary criteria for armed conflict;

» They analysed the existing evidence supporting all of the above




eriteria,
|2 And they analysed the criteria pointed out by the amici curiae -

twhich, however the Trial Chamber did not consider necessary to qualify
farmed conflict. '!

The Trial Chamber invoked the definition of armed conflict given in the |
yverdict of the Appeals Chamber in the Zadic case, which says: “An
farmed conflict exists whenever there is a resort to armed force between
iStates or protracted armed violence between governmental authorities

i’and organized armed groups or between such groups within a State”.

i
: !
{Therefore, the ICTY argued that the following qualifies an armed ;
;conﬂict: 3
i
3

+ Organization of conflicting parties; and

L Intensity of the conflict

For understandable reasons, the trial chamber did not address the
{organizational level of government forces during the Kosovo conflict,

fut it did address the organization of the so-called Kosovo Liberation |
{Army (KLA). 1

| The judges reached the conclusion that there is a preponderance
lof evidence that the KLA was an armed group with unified command,
theadquarters, areas of operation and the ability to organize security,
Itransportation and supply. It is interesting, however, what testimonies the|
itrial chamber used to support such a thesis. One of them was Lord 4
{Ashdown (now the High Representative of the international community 1
1
?

fin Bosnia and Herzegovina), who monitored the transport of weapons
ifrom Albania to Kosovo. Ibrahim Rugova (the so-called “president” of
JKosovo) claimed that the KLA had a unified command structure.
{Leaders of the KLA’s terrorists (who testified as honored guests of the
{ICTY!) claimed they had their own areas of operation. Thus the judges
iconcluded that the first characteristic for armed conflict was present.

o prove the second characteristic — intensity of conflict — they
fconsidered separately:

| Length or protracted nature of the conflict and seriousness and
Yincrease in armed clashes;

Spread of clashes over the territory;
Increase in number of governmental forces sent to Kosovo;

Weapons used by both parties. |
o evaluate the validity of these elements the judges mostly relied ona |
Iseries of testimonies by secret witnesses, KLLA leaders, and former OSCE
jobservers, concluding that the presented evidence was sufficient.

{Therefore, the judges decided there was a sufficient evidence that the

ed conflict existed in Kosovo prior to 24 March 1999.




| However, it is striking that the judges refused to treat as
fnecessary the criteria for armed conflict presented by the amici curiae,
sspecifically the subordination to civilian authority and control of

;Len-itory, Still, the judges ruled that there was enough evidence of their 1
lexistence as well, '

]

_ They found support for it in the testimony of Lord Ashdown. We
Jneed to note the “fact” that convinced the judges: in his testimony, Lord
Ashdown said that Rugova had told him at a meeting that he was in ;
control of the KLA. Ashdown himself said he had not believed Rugova |
fentirely. Later, village elders told Ashdown they recognized Rugova as
ttheir leader. However, the judges did not ask Rugova about any of this,
leven though he was a witness himself and could confirm or deny these
Ispeculations.

Without discussing the credibility of testimonies, we can say that
{it was obvious not an accident that the judges refused to analyze the
{statements, as shown above. That methodology (eschewing analysis in
ffavor of prima facie considerations) was necessary for achieving very
fimportant legal objectives in this phase.

T o S et

{Assessing the methodology and conclusions of the Trial Chamber in the |
lestablishment of the situation as an “armed conflict”, we must conclude |
{that the judges consciously “directed” themselves onto a false path from ’
{the start. First of all, armed conflict should not have been defined using |
1an abstract characterization stemming from the Zadic verdict, but should
thave relied on the norms of contemporary international law. One of
lthem is Article 1 of the IT Additional Protocol of the 1949 Geneva
{Convention, which defines non-international armed conflict: “This
[Protocol... shall apply to all armed conflicts which are not covered by
Article 1 of the Protocol Additional to the Geneva Conventions of 12 |
1August 1949, and relating to the Protection of Victims of International
IArmed Conflicts (Protocol I) and which take place in the territory of a
High Contracting Party between its armed forces and dissident armed
{forces or other organized armed groups which, under responsible
lcommand, exercise such control over a part of its territory as to enable
{them to carry out sustained and concerted military operations and to 1
fmplement this Protocol”. 1

_ Had the judges not resorted to sleigh of hand, but rather
lconsidered the qualifications as given in international law — as opposed
Jto the internal “law” of the Tribunal — they would have had to reach a
{different conclusion. Their motivation is clear: the judges realized it

twould be very difficult to prove the criterion of “applying the norms of
Ithis Protocol” by the KLA.

A series of details indicates the judges were well aware that their |
lactions contradicted international law. First, the I Additional Protocol is :
factually mentioned, but only in passing (“The Tadic decision is in

Qgeefdanqwim.Er.@a!ﬁ_}qol__l,lff’),,andﬁﬁeqnsi,.,,,.l.hf.juﬁs.@ﬁ,p{ﬁtf‘:ﬂé?d notto




funderstand the motives of the amici and ruled the “application of the
{Protocol” referred not to armed groups, but to civilian authorities
{controlling them.[10] The judges avoided elaborating on the issue by
(declaring the criterion of civilian control as irrelevant. Protocol I,
thowever, clearly indicates the necessity of ensuring the application of |
finternational humanitarian law by armed groups, not civilian authorities
jcontrolling them. Article 1 of the Protocol could also be interpreted as |
imeaning that what was necessary was not the readiness to apply the
{Protocol itself, but rather the control of territory and population that
ywould give armed groups the ability to apply the Protocol. Even so, the ]
jludges would have to demonstrate the existence of such control. The Veryj
ffact they refused to qualify the situation in accordance with international 1
Ylaw is ipso facto its violation. i

: Refusal of the ICTY judges to apply the norms of international
flaw may appear unexpected, but it is hardly new for the ICTY. This is
mot the first instance of such behavior.

12, The second crucial issue the judges had to resolve was the
(distinction between “deportation” and “forcible transfer.”

In general, the judges’ decision was correct: they ruled that both _
ideportation and forcible relocation were indeed war crimes. However, it
his disturbing that this took so much effort,

The Trial Chamber stated that the ICTY Statute defines ]
Ideportation and forcible transfer as the same crime.[11] The Trial
iChamber said that if this conclusion were correct, it would contradict
dnternational law. However, this was greeted with alarm both by the
jprosecutors (who maintained that deportation and forcible transfer were
fone and the same), and the judges. In its ruling in the Stakic case, the
ITrial Chamber officially conflated deportation and forcible transfer.[12]
IThis is one more confirmation that the ICTY is rewriting international
llaw as it sees fit.

N R s et s i

I[1. The Croatia Indictment : F
:
{
No less interesting are the questions of international law posed by,
{the amici curiae in the Croatian phase of the trial, or the responses of the |
{Trial Chamber.

_ Given that the prosecution charged S. Milosevic for serious
tviolations of the 1949 Geneva Conventions, it had to be proven that in
dthe entire time period there was an armed conflict of the international
icharacter. The existence of an “international armed conflict”
ipresupposed the existence of a state, in this case Croatia. The exact |




E*;omfmt in which Croatia became a state, however, represents a complex |
Iproblem. !
. i
The prosecutors insisted that Croatia became a state from the '
Jmoment of its declaration of independence (8 October 1991). The amici
fcuriae advanced an obviously weak argument that Croatia actually
fachieved statehood “in the period between 15 January 22 May 1992” — in;
fother words, in the period between Croatia’s recognition by the European:

{Community (EC) and its admission to the UN. !

._ The weakness of this argument is not so much that the amici |
Yoffered the notion of recognition by the EC as a qualification of ‘

Y . : .
jstatehood, but that their argument was vague and therefore ineffective.

The Trial Chamber correctly defined that the existence of an
finternational armed conflict requires the existence of a conflict between
{two or more states, so the timing of Croatia’s statehood is of critical
fimportance. We must note here that the judges again used the same
Isleight of hand, changing the points of departure for their analysis.
stead of referring to a definition of an international armed conflict from:
anternational conventions, they again referred to their “own law™ — the
tAppeals Chamber’s ruling in the Zadic case.

No doubt, the question was crucial. If the Trial Chamber accepted;
jthat Croatia became a state on, for example, 22 May 1992, then all the |
icounts of the indictment referring to earlier events would be subject to |
texclusion. Obviously, the trial chamber could not handle such a !
[“sacrifice,” and had to approach the definition of statehood very :
{carefully. ;
As the basic definition of statehood, the Trial Chamber selected ;
jthe 1933 Montevideo Convention on rights and obligations of states.
ZReiying on this definition, the court put forth the following criteria of
Istatehood:

1. population;

defined territory;

government; and the
capacity to enter into international relations.

¥The court’s arguments and conclusions regarding the first criterion —

Ipopulation — are very interesting. The court accepted the prosecution’s
largument that the Croatian Constitution defined the Republic of Croatia |
las a united, indivisible democratic and social state, deriving its power |
ffrom the people and of the people. No less interesting is that the court |
lconsidered sufficient evidence for this the testimony of former prime !
¥minister Hrvoje Sarinic, who quoted the Constitution from memory. This
Ffact” allowed the court to argue that on 8 October 1991, Croatia had a

(permanent population,

:i
___As for the matter of the defined territory the court also accepted




*he prosecution’s arguments infer almthat S i

i state practice shows that the existence of fully defined frontiers is |
inot required and that what matters is the effective establishment of the
{settled community;

- during examination-in-chief and cross-examination, the fact that
ﬁthere was a defined Croatian territory was not in dispute;

r the accused (i.e. S. Milosevic) did not challenge the existence of
jCroatian territory; and

j;— that in October 1991, official SFRY documents recognized the
¥territory of the Republic of Croatia”.

L

! These arguments are at the very least odd. First of all, state
Jpractice is very contradictory and often does not correspond to
pnternational law. Furthermore, it is not the source of international law.
{As for the “territory of the Republic of Croatia,” Milosevic not

{ ‘challenging” it, and its mention in SFRY documents, this is more
ispeculation than a legal argument. It is nonsense to claim that Yugoslaviaj
Irecognized the territory of Croatia in October 1991, because the same
jcan be said of September, May or August 1991, or 1981, or 1971.

L G e

Still, the court decided the prosecution’s arguments were
isut’ﬁcient evidence Croatia had a specific territory.

The judges pretended that the existence of Serbian Krajina,
{Western Slavonia, Eastern Slavonia, Baranja and Western Srem — which |
fat different times were in effect separate states in the “defined” Croatia
tterritory — had no legal importance. The irony is that the very essence of |
Ithis part of the case against Milosevic deals with issues stemming from
ithe separation of Serb regions! In that context, the wholesale acceptance :
jof prosecution’s arguments and disregard of legal ramifications of the
jexistence of Serb regions in Croatia’s territory looks like overt prejudice. ;

As their final argument the judges quoted opinion #11 of the
{Badinter Arbitration Commission, which stated that Croatia had become |
fa state on 8 October 1991.[13] However, the Badinter Commission’s |
lopinion has no legal force. Moreover, no serious international law
fargument was presented; the court simply accepted the Commission’s |
{opinion because it was convenient. '

On the issue of government, the court indicated that the Croatian |
{government controlled 70-75% of the country’s territory, that it |
femployed administrative personnel, and enacted laws. This justified the |

onclusion that Croatia had an “effective government.” :
! The last criterion for statehood the court considered was the issue }
Yof independence. The court stated that the best demonstration of :
dependence was the ability to enter international relations. ;
It is known that Croatia declared its independence on 25 June !

............................................................................................................




fat the request of the EC.

i Prosecution’s arguments that presidents of Serbia and Croatia 1
tengaged in bilateral talks; that representatives of Croatia engaged in '
mnegotiations with international observers and signed treaties; and that the ]
-:,E:;auan government was received by commissions of the EC and the

1UN, were accepted by the court as proof that Croatia satisfied that
feriterion for statehood.

[ The court again referred to the Badinter Arbitration Commission |
fopinion #11, asserting that from the standpoint of international law, '
iCroatla became a state on 8 October 1991, and concluded that there is a
pufficient evidence that Croatia’s sldtehood starting with that date.
{Therefore, the judges rejected the motion to acquit S. Milosevic on all
fcounts of crimes committed in Croatia prior to 22 May 1992,

When evaluating the arguments used by the judges to establish :
| the fact of the Croatia’s statehood, one should note that the Trial
| Chamber unfoundedly resorted to definitions from the 1933 Montevideo ]
Convention. To be precise, they offered an explanation — but it was ]

entirely unsatisfactory. The court emphasized that “it has become
(common practice to regard this provision of the Montevideo Cunvenuon,
: a regional treaty, as a crystallization of the state of customary 1
international law...”. Even if this were true, the court must not simply
quote “one commentator”, but prove his assertion. This is a crucial
matter, and must be backed up by evidence.

In addition to the author quoted by the judges (C. Wabrick), who
{wrote the chapter on statehood and recognition in the book “International ; |
{Law,” edited by M. Evans, there is a great amount of literature 3
laddressing this question. One must wonder why the court did not refer to |
ithe far more fundamental work of Professor I. Brownlie, member of the !
JUN International Law Commission, who directly argued that the criteria }
llisted in the Montevideo Convention were by definition basic, and were
othing more than “basis for further investigation.”[14] Or they could
thave quoted Professor M. Shaw, who calls the Montevideo Convention
kcriteria “neither exhaustive nor immutable.”[15] Both of these works
thave been de facto textbooks of international law for decades, true
Jclassics in the field. That the court ignored them and quoted a virtually
Junknown work instead proves that the judges deliberately sought support :
ifor a different position than one commonly accepted in the contcmporary
{theory of international law. This could not have been an accident,
fbecause there is another fundamental criterion of statehood in addition to ?
kthe four listed in the Montevideo Convention: the issue of the state’s !
llegality and legitimacy.

: Tt should be noted that the Trial Chamber’s decision pointed out
{correctly that the creation of a state is an issue regulated by law and that
{the criteria for statehood are also regulated by law. However, this factual
ftruth was then ignored by the judges themselves. ICTY is obliged to use

fan international law, so the definition of state should be based not on just




fan abstract “law” definition, but on the definition in international law, |
{Qualifying Croatia as a state was not of political, geographical or social |
jimportance to the case, but of importance in the context of international

faw. In other words, the court had to define the moment Croatia became |

- - . - !
state in the sense of international law! Contemporary international law |

junanimously accepts as a state only an entity (with territory, population, |
jgovernment and ability to enter international relations) created legally.

llllegal entities can be considered states politically, but they are nof states }
Ifrom the standpoint of international law. i'

{it is perfectly obvious that Croatia violated the basic principle of
jinternational law — that of territorial integrity of the state, which also has :
jthe character of jus cogens. It violated the SFRY Constitution in the most;
wviolent manner imaginable. The Croatian state was created through 1
fviolence, which caused civil war within Croatia and provoked civil war |
iin one other republic. In the international legal literature, it is clearly
{defined that international law does not recognize the creation of states
{that violates the fundamentals of international law, and especially the
iprinciples characterized as jus cogens. American professor L. Henkin,
imember of the UN Human Rights Committee, writes that even if an 1
lentity satisfies the criteria of statehood based on the Montevideo ]
lconvention, international law demands other states do not recognize that |
jentity as a state if it had been created by violating the basic principles of :
jthe UN Charter.[16] 1t is well known that Article 2 of the UN Charter
festablishes the principle of non-violence and the principle of territorial
lintegrity (inviolability) of states. Professor J. Duursma also emphasizes
fthat the illegality and illegitimacy of any entity’s creation cannot give it a
fright to call itself a state.[17]

1

IIt is precisely the criteria of legality and legitimacy that the ICTY not

{only didn’t consider, but avoided mentioning entirely. Most likely, the |
jcourt ignored the characteristics of statehood from the standpoint of :
finternational law precisely because it was obviously impossible to prove |

ithat the creation of the Croatian state was legal. :
i

I'We may ask, then, why Croatia was admitted to the UN, since only states!
jcould join the organization. Though the question is appropriate, it does
Inot refute the thesis that the Croatian state was created illegally. By |
faccepting Croatia into the UN, the international community merely :
mmitted collective recognition of an illegally created state. Without |
lentering the moral and technical aspects of that decision, we must !
lconclude that Croatia became a state from the standpoint of international }
law only when it was legitimized by UN recognition. Recognition of
ICroatia by individual EC countries, the EC itself, or the United States,
flacks the authority to legalize the illegal creation of an entity. Therefore, |
ithe only proper conclusion is that Croatia became a state on 22 May :
11992, and the ICTY lacks jurisdiction to consider any allegations against !
S. Milosevic that relate to events prior to this date.




1. The Bosnia-and-Herzegovina indictment

| The central issue of the Bosnian phase (and indeed, the case in
?general) is the charge of genocide, the most grave international crime.
Yet it is precisely this charge that has been least supported by evidence |

tpresented by the prosecution. This was noted by the amici curiae, who
Ipointed out that:

L the prosecution could not prove the existence of specific ‘
Jintent by S. Milosevic to commit genocide;

s the prosecution presented no evidence that the accused !
{planned, aided, abetted, ordered, committed or in any other way aided, or
fabetted the planning, preparation or commission of genocide;

r the prosecution presented no evidence that genocide was |
fthe goal of the assumed JCE, and that existence of specific intent is 1

fcontradictory with participation in a third-category JCE;
I
the existence of specific intent contradicts the charges of
j(:c::;rm'msmd responsibility,

{In its decision, the court considered the issue of genocide in
{contemporary international law in the following manner.

First, the court correctly noted that both the norms of
yinternational law (Convention on prevention and punishment of the

rime of genocide, 1948) and the Tribunal’s Statute rely on the ex1stence
Yof specific intent to commit genocide. This intent is established through |
ftestimony. The court, however, referred to the Appeals Chamber dec1510n;
lin the Jelisic case, which says that the proof of specific intent, it may, in i
jthe absence of direct explicit evidence, be inferred from a number of
{facts and circumstances, such as the general context, the perpetration of |
fother culpable acts systematically directed against the same group, the |
Iscale of atrocities committed, the systematic targeting of victims on
faccount of their membership of a particular group, or the repetition of
{destructive and discriminatory acts.[18]

The prosecution conceded it had not presented “sufficient” direct |
{evidence, but it claimed all the “facts and circumstances of the case” it
jpresented to the court were proof of intent by S. Milosevic to commit
lgenocide of Muslims as an ethnic group. 1

| It needs to be said that this is not merely a subjective assessment |
lof the prosecution’s own efforts, but an open-faced lie. Genocide |
I[supposedly] happened in Bosnia-Herzegovina, yet tens of thousands of ’
Muslim refugees fled the civil war and found asylum in Serbia, under
{Slobodan Milosevic’s presidency! This fact is familiar not just to the

fprosecution but to the world. So the court’s decision to accept this |
f‘elastic” interpretation of the prosecution is downright sad. However, we!
ishall demonstrate that such a decision was motivated by factors far more |
iserious that the prosecution’s “*1rguments :




aving in mind that the prosecution listed a series of genocide charges
{(including the so-called “alternative” ones), the court separated out the
flive basic issues in which analysis was in order.

. Isthere evidence upon which a Trial Chamber could be satisfied ;
{beyond reasonable doubt that the Accused was a participant in a JCE, the
faim and intention of which was to commit genocide? !

2. Isthere evidence that S. Milosevic was a participantina JCE to |
commit other crimes than genocide, and it was reasonably foreseeable to!
{him that as a consequence of the commission of that crime, genocide,

jwould be committed by other participants in JCE? {

$.  Isthere evidence that S. Milosevic aided and abetted in the
jcommission of genocide?

#.  Isthere evidence that S. Milosevic was complicit in the 1
fcommission of genocide?

Is there evidence that S. Milosevic knew or had reason to know that!
fhis subordinates were about to commit genocide, but he failed to take ?
[iecessary measures to prevent the genocide or to punish the perpetrators
fthereof? :

swering the first question, the court invoked evidence given during
jthe testimonies, both of witnesses in the trial of S. Milosevic, and those 1
fin other trials. It stands out that the judges accepted as sufficient the '

144 "

, analysis,” but maintained the validity of such an inclusion. She
{also remained faithful to her “methodology” even when the only
finternational jurist — Judge Robinson — asked her if she was fFamiliar with |
Ithe definition of refugees under international law. The witness replied |
Jshe was ... and proceeded to insist on the accuracy of her claims! S.

2

{Other “sufficient” evidence were taken from other cases, and many of
{them were secret.

In answering the second question, the Judges also used dubious |
testimonies as essential. Also, a part of this decision has been held 1
Iconfidential. 1

! We would like to draw the special attention to the fact that the court |
Iclassified assertions as “sufficient evidence”. Without exception, !




fassertions cannot be evidence. Only facts can be evidence. Prosecution :
itnesses mostly offered only assertions (e.g. “He destroyed ]
ugoslavia!” or “I am convinced he did it!). It is interesting that neither
jthe prosecutors nor the court asked of those witnesses to back their
fassertions up with evidence. In my judgment, no less than half of the
fprosecution witnesses ottered assertions only. One example is paragraph :
1286 of the court’s decision, which relies on the statement of the witness |
{Rupert Smith (commander of NATO forces that bombed the Bosnian
[Serbs) that S. Milosevic “had to know” about the tragedy in Srebrenica.
{The paragraph itself is short on details, but if one looks at the transcript |
fof Smith’s testimony, his logic is clear: “R. Mladic knew because he was
ithe commanding offices”[19]. The witness makes an assertion: S, '
ilosevic knew, because he met with Mladic!

INo less “convincing” are the statements by W. Petritsch, who said he
[was “convinced that all the decisions were made by him and him

l ki)

lalone™[20] .

{What is shocking is not that the witnesses said such things, but that the
jcourt accepted such statements as “sufficient evidence”! Establishing the |
fsufficiency of presented evidence means separating assertions from
jproof, even prima facie. As we can see, the court did not do this —and |
ldeliberately so. ;
1

{From the standpoint of methodology, the conclusion of the court is very |
jinteresting: on the basis of “the inference that may be drawn from the 1
{evidence™ concerning the previous question, the Trial Chamber “could be,
gsatisfied beyond reasonable doubt” the JCE existed, and had as its :
fpurpose genocide, that Milosevic was a participant, and had the intent to :
fcommit genocide. i
i
iBut given the previous note of the judges that they hadn’t evaluated and !
lanalyzed the evidence they were considering, it remains a mystery as to
Jhow they managed to separate the sufficient evidence from other ones,

@nd in what way they reached a conclusion “beyond reasonable doubt.”

Special attention needs to be paid to the portion of the decision
faddressing the second question. In order to do so, the Trial Chamber [
tturned to the Tribunal’s “exclusive” theory of the JCE, formulated for thef
ffirst time in the Tadic case. It was then established as a legal norm (more
faccurately, as a legal norm for this tribunal) that there were three

[categories of the Joint Criminal Enterprise, the last of which demands
{that the prosecution proves the following:

- that the crime charged was a natural and foreseeable consequence |
fof the execution of the JCE; and ;

- the Accused was aware that such crime was a possible !
lconsequence of the execution, and that, with that awareness, he !
participated in that JCE.[21]

: In other words, the court’s interpretation of the essence of third- !
icategory JCE is that the accused, by joining the JCE to commit certain |




fcrimes, bears the responsibility for other crimes if he could foresee that
fthe consequence of his specific crime could be the commission of the
Jother crimes by other members of the JCE. i
It should be said that the very concept of the JCA is both illegal
jand defective. Neither the Tribunal’s Statute, nor international law,
jrecognizes any “joint criminal enterprises,” let alone categories thereof.
{This exclusive invention of the Tribunal is nothing but arbitrary 1
festablishment of law, which directly contradicts the general principles of
flaw. It is worth noting that some judges at the Tribunal are critical of this
{fabrication. Thus in his dissenting opinion in the case Simic ef al. judge |
{Per-Johan Lindholm said he distanced himself from the theory of JCE
{‘in this particular case and in general,” considering it a waste of time tha,
thas nothing to do with the work of the Tribunal or the evolution of f
finternational law.[22] :1
1
: Even though its response to the second question takes up about 1 |
[percent of the total decision, it has to attract the utmost attention of
linternational jurists.

ji
?
,i

In just five lines (as if this didn’t merit any more attention), the |
fcourt refers to the decision of the Appeals Chamber in the Brdjenin case '.
tof 19 March 2004. This decision, reached in a rush to prepare the :
idecision of Trial Chamber in the Milosevic case, had the obvious task to !
lcreate the necessary justifications for the Milosevic case. In essence, it
lestablished that if certain participants in a third-category JCE committed ]
{the crime of genocide, then a participant that did not have that as a goal
(will bear responsibility for genocide nonetheless! In this way the ICTY
fabolished the fundamental principle of culpability for genocide in

finternational law — the necessity of proving the specific intent. More than|
ithat, the direction of such a ruling is obvious.

]
{Further complicating the matters is the absence of the ability to appeal !
{the decisions of the Appeals Chamber. Its decisions, no matter what :
lawlessness they assert, are binding on the trial chambers. {
t the same time, it’s hard not to agree with the arguments of one of the :
ormer amicus curiae, M. Vladimiroff, presented during the hearing on
129 October 2001. He justifiably pointed out that the decisions of the
lappeals chamber weren’t as inviolate as previously thought. If the
{Appeals Chamber made a decision that contradicted the Statute and
{Rules of the Tribunal, the trial chambers could base their decisions
(directly on the Statute and Rules of procedure. All this applies, of course,,
fto international law as well. In case the appeals chamber makes a '
fdecision contrary to international law, the trial chambers have not only
ithe ability but an obligation to apply the norms if international law
{directly.

Frhis is why it isn’t unusual that the Trial Chamber making the decision
{n the Milosevic case simply referred to the Brdjanin decision.[23]

Let us recall that the prosecution accused S. Milosevic
i(apparently not convinced of the charges) both for “committing |




{eenacideand-at-the-same-time-for “complicity to commit genocide ” !
{Special importance in the process was given to the theory of command |
fresponsibility. The Brdjaiiin decision “solved” (even on the Appeals

jievel) ail the contradictions in that respect as well. Stiil, it is perfectly F
fobvious that under international law — as opposed to the “Hague Tribunal]
flaw” — it has been clearly established that charges of genocide on i
lorounds of command responsibility are invalid, because to nrove !
jgenocide one must demonstrate specific intent  the one the Tribuna! 1
jabolished so cavalierly. :

Therefore, the ICTY used all the available means, inciuding not
jonly dubious and improper interpretations of law, but also absolutely
tillegal actions, to preserve the charge of “genocide,” most important to
khe public opinion. This very clearly demonstrated the prejudice of the
ftribunal, and its treatment of both the accused and the international law.

Rt st o e sk oo o s s s ok ook o o

f*

! Activities of the ICTY in general, and in particular in the process against}

! Slobodan Milosevic, are cause for serious concern. Its violations of

international law and general principies of law are too serious to aliow
international jurists to remain silent.

1
| _1
.i |
';
b
1

{The latest decisions of the Tribunal, including the one from 16 June
12004, have shown that the judges are willing not only to freely interpret
;Iimemational law, but to redefine it outright to suit their particular needs
jat the moment. Unfortunatcly, that nced has been indicated clearly: the
umgonditional conviciion of Slobodan Milosevie, evidence |
notwithstanding. Judging the record of the ICTY in general, and its case f
fagainst Slobodan Milosevic in particular, one can conclude that it |
frepresents a serious threat to both the letter and the spirit of international j
Haw.

]
.i
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1] During his testimony at the Milosevic trial, the already-released
jErdemovic could not prove his allegations. Quite the contrary, Milosevic |
convincingly demonstrated the facts proving otherwise. For more details, {
isee transcript of Tribunal session on 25 August 2003. ]
' s
{21 E.g. see the speeches by permanent representative of the Russian :
IFederation to the UN, S. Lavrov, at the UN Security Council meetings on!
120 Junc 2000, 21 November 2000, and 27 November 2001; // UN
idocuments: S/PV.4229, S/PV.4161, S/PV.4429

{[3] One of the witnesses admitted he testified in exchange for “certain
ipromises” — whose content remained secret, because the session was
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i_._.shlv closed to the public. Another witness said he was offered 1
| u.tmusul.}r fruxu Il"'u;gb lu ‘(Cuuug“ fﬂr euriﬂ" fa!se witness ﬁgﬂinST j
r{LVﬁ]OSEViC. |
ir AT }

4] See. Prosecuior v. Slobodan Milosevic, Decision on Moiion for
PJudgement of Acquittal of 16 June 2004, /

J
iL3] See transcripts of cross-examinations of witnesses Bakalli, Ashdown, {
{Petritsch, Vollebaek, Mesic, Walker , Budding, and many, many others,

i
{[6] E.g.: the testimonies of witnesses Kristan, Lazarevic, Bakalli,
‘"s‘arnardzac etc.

7] Witness Radomir Markovic, 24-26 lune 2002

f 8| First of all - Brdjanin, Krnojelac, Stakic, Vasiljevic, Simic and Tadic 1
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110] See: Trial Chamber Decision of 16 June 20604, para 34

i11] Indeed, Article 7.2.d of the ICTY Statute says ihat “Deporiation or
{forcible transfer of population means...”

L12] See L’rosecutor v. Stakic, Judgment ot 31 July 2003, paras 670-680
! &

{L13] See: Yugoslavia Through Documents. From its creation to its
idissolution, ed. by Trifunovska S.. Martinus Njihoff Publishers. The
Hague, 1996 p 1020

L A S T s i g B S

if14] See Brownlie 1, Principles of Public International Law, S-th
. tion‘} Ox‘l"crd Tlnivaraity Deans 1000 70

-
Ulu\ful-—‘ln Livog, Lsswvy

1151 Sce Shaw M., Tnternational Law, 4-th cdition, Grotius ! Publication,

1
;Caumudbc unwcl:uly Press, 1997, p. 140

{[16] See: Henkin L., Internationai Law: Politics, Values and Functions. :
{General Course of Public International Law. // Recueil des Cours de ]
iDroit International, The Hague, vol.216 (1989), p.32. 1

i[17] See: Duursma J., Fragmentation and International Relations of
IMicro-States: Self-determination and Statehood, Cambridge University
;Press, 1996, p. 127-128

i[ﬁ] See: Prosecutor v. Jelicic, Appeals Chamber Judgment | para 47.
Ir10] See: General R. Smith's tes timony, transcript of the 9 October 2003

11207 See: W Petritsch testimony, transcript of the 2 July 2002.

11999, paras 196-204.
i

1[22] See: Prosecunior v. Biugoje Simic, Mirostav Tadic, Simo Zaric,

:!|21] Scc: Prosecutor v. Tadic, Appcals Chamber Judgement of 15 July
I
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;17,10. 2003, paras 1-5.

\[23] See: Prosecutor v. Brdjanin, Appeals Chamber Decision on
{Interlocutory Appeal of 19 March 2004,




